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CFlW ' Refesses 
RELEASE NO. 5180 


August 16, 1971 


SECURITIES ACT OF 1933 


GUIDELINES FOR THE RELEASE OF INFORMATION BY 
ISSUERS WHOSE SECURITIES ARE IN REGISTRATION ie 


The Coumission today took note of situations when issuers whose securi- 
ties are “in registration" 1/ may have refused to answer legitimate inquiries 
fren stockholders, financial analysts, the press Or other persons concerning’ 
the compeny or some aspect of its business. The Commission hereby emphasizes 
that there is no basis in the securities acts or in any policy cf the 
Commission which would justify the practice of non-disclosure of factual 
information by a publicly held company on the grounds that it has securities 
in registration under the Securities Act of 1933 ("Act"). Neither a company 
in registration nor its representatives should instigate publicity for the 
purpose of facilitating the sale of securities in a proposed of fering. 
Further, any publication of information by a company in registration other 
than by means.of a statutety prospectus shoul be limited to factual in- 
formation and should not include such things as predictions, projections, 
forecasts or opinions with respect to value. 

4 basic purpose of the Act and the Securities Cx ge Act of 1934 is 
to require dissemination Of adequate aad accuTéetc information concerning 
issuers and their securities in connection with the offer or sale of rscuri- 
ties to the public, and the publication periodically of material business 
and financial facts, knowledge of which is essential to an informed trading 
market in such securities. It has been asserted that the increasing 
obligations and incentives of corporations to make timely disclosures con~ 
cerning their affairs creat s & possible conflict with statutory restrictions: 
on publication of information concerning a company which has securities in 
registration. As the Commission has stated in previously issued releases 
this conflict may be more apparent than real. Disclosure of factual infor- 
mation in response to inquiries or resulting from a duty to make prompt 
disclosure under the antifraud provisions of the securities acts or the 
timely disclosure policies of self-regulatory organizations, at a time : 
when a registered offering of securities is contemplated or in process, can 
and should be effected in a manner which will not unduly influence the pro- 
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posed offering. 2/ “yy 
a 
as. registration" is used herein to refer to the entire process of ; 
registration, at least from the time an issuey reaches an understanding - 
with the broker-dealer which is to act as managing underwriter prior to 
the filing of a registration statement and the period of 40 to 90 days 4 
during which dealers must deliver a prospectus. re | 


2/ Under Rule 135, as recently amended by Securittes Act Release No. 5101, “ny 
for example, a notice given by an issuer that it proposes to make a public 
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COMPILATION OF RELEASES UNDER THE SECURITIES ACT OF 1933 Release 5180 


Statutory Requirements 


In order for issuers and their representatives to avoid problems in 
responding to inquiries, it is essential that such persons be familiar with 
the statutory requirements governing this area. Generally speaking, Section 
5(c) of the Act makes it unlawful for any person directly or indirectly to 
make use of any means or instruments of interstate commerce OT of the mails 


to offer to sell a security unless a registration statement has been filed 


with the Commission as to such security. Questions arise from time to time 
because many persons do .iot realize that the phrase “offer to sell" is 
broadly defined by the Act and has been liberally construed hy the courts 
and Commission. For example, the publication of information and statements, 
and publicity efforts, made in advance of a proposed financing which have 
the effect of conditioring the public mind or arousing public interest in 
the issuer or in its securities constitutes an offer in violation of the 
Act. The same holds true with respect to publicaticn of information which 
is part of a selling effort between the filing date and the effective date 
of a registration statement. 


Section 5(a) of the Act makes it unlawful to sell a security unless a 
registration statement with respect to such security has become effective. 
Section 5(b)’ makes it unlawful to make use of any means or instruments of 
transportation or communication in interstate commerce or of the mails to 
transmit. a prospectus with respect to any security as to which a registra- 
tion statement has been filed unless such prospectus contains the informa- 
tion specified by Section 10 of the Act, Pirfalls may be encountered 
because the term "prospectus" has 4 broad meaning. The Act defines pro- 
spectus to include any notice, circular, advertisement, letter or comnuni- 
cation written or by radio or television, which offers any security for sale 
except that any communication sent after the effective date of a registra-~- 
tion statement shall not be deemed a prospectus if,. prior to or at the same 
time with such a communication, a written prospectus meeting the requirements 


of Section 10 3/ of the Act was sent or given. 4/ 
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offering of securities to be registered under the Act is not deemed to 
constitute an offer of such securities for sale if the notice states 


that the offering will be made only by means of a prospectus and con- 
tains only certain specified information. 


3/. Such a prospectus would contain information concerning, among other 
things, the issuer's financial condition, business, property, manage~ 
ment, and certain information about the offering including the manner 
of the offering and the intended use of the proceeds received. 


4/ However, Section 2(10) of the Act ‘and Rule 134 promulgated pursuant 
thereto exclude from the term "prospectus" the use of the "Tombstone 
ad" and the “identifying statement" described thereunder. Furthermore, 
Rules 433, 434 and 434A relate to the use of preliminary and summary 
prospectuses. 
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i 
Guideiines 
The Commission strongly suggests that all issuers establish internal | 
procedures designed to avoid problems relating to the release of corporate ge 
information when in registration. As stated above, issuers and their 
representatives should not initiate publicity when in registration, but : 
should nevertheless respond to legitimate inquiries for factual information — 
about the company's financial condition and business operations. Further, 
care should be exercised so that, for example, predictions, projections, wae 
forecasts, estimates and epinions concerning value are not given with respect ae 
to such things, among other, 28 ssies and earnings and value of the issuer's 
securities. -4 
' 
It has been suggested thac the Commission promulzate an all inclusive oe 
list of permissible and prohibited activities in this area. This is not on 
feasible for the reason that determinations are based upon the particular j 
facts of each case. However, the Commission as a matter of policy encourages ae | 
the flow of factual information to shareholders and the investing public. 
Issuers in this regard should: a 
i 
1, Continue to advertise products and services. 
3 
2. Continue to send out customary quarterly, annual and other 4 
periodic reports to stockholders. 
3. Continue to publish proxy statements and send out dividend a 
notkes. Be 
4. Continue to make announcements to the press with respect to ie 
factual business and financial developments; i.e., receipt of a con- _j 
tract, the settlement of a strike, the opening of a plant, or similar 
events of interest to the community in which the business operates. : 
5. Answer unsolicited telephone inquiries from stockholders, : 


financial analysts, the press and others concerning factual information. 


6. Observe an “open door" policy in responding to unsolicited 
inquiries concerning factual matters from securities analysts, financial 
analysts, security holders, and participants in the communications g 
field who have a legitimate interest in the corporation's affairs. a 


7. Continue to hold stockholder meetings as scheduled and to ‘ 
answer shareholders’ inquiries at stockholder meetings relating to ; 
factual matters. : 
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In order to curtail problems in this area, issuers in this régard {224 


should avoid:. 


1. Issuance of forecasts, projections, or predictions relating 
but not Limited to ~evenues, income, or earnings per share. 


2. Publishing opinions concerning values. 


In the event a company publicly releases material information concerning 
new corporate developments during tie period that a registration statement 
is pending, the registration statement should be amended at or prior to the 
time the information is released. If this is not done and such information 
is publicly released through inadvertance, the pending registration statement 
should be promptly amended to reflect such informacion. 


The determination of whether an item of information or publicity could a 
be deemed to constitute an offer - a step in the selling effort - in violation WL 
of Section 5 must be made by the issuer in the light of all the facts and 
circumstances surrounding each case. The Comission recognizes that 
questions may arise from time to time with respect to the release of infor- 
mation by companies in registration and, while the etatutery obligation 
always rests with the company and can never be shifted to the staff, the 


‘staff will be available for consultction concerning such questions. It is 


not the function of the staff to draft corporate press releases. If a 
company, however, desires to consult with the staff as to the application 

of the statutory requiremencs to a narticuler cese,'the staff will continue 
te be available, anc in chis tTegard che pectineni facts snuuid be sec fortn 
in written form and submitted in sufficient time to allow due consideration. 
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SECTIONA2 ' 


Part | 
TIMELY DISCLOSURE 


Timely and Adequate Disclosure of Corporate News 


A corporation whose stock is listed on the New York Stock Exchange is ex- 
pected to release quickly to the public any news or information which might 
reasonably be expected to materially affect the market for securities. This is 
one of the most important and fundamental purposes of the listing agreement 
which each corporation enters into with the Exchange. The agreement is dis- 
cussed in greater detail in the latter part of this Section beginning on page A—27. 

A corporation should also act promptly to dispel unfounded rumors which 
result in unusual market activity or price variations. 

The discussion which follows will assist a listed corporation in making ade- 
quate and timely disclosure to its shareholders, the financial community, and 
the investing public and thus provide the basis for a market for its securities 
which will be fair to all participants. 


Exchange Market Surveillance 


For its part, the Exchange maintains a continuous market surveillance pro- 
gram through its Division of Stock Watch. The program is Gesigned io closely 
review the markets in those securities in which unusal price and volume changes 


_ occur or where there is a large unexplained influx of buy or sell orders. Under 


such circumstances, the Company may be called by a member of the Depart- 
ment of Stock List to inquire about any company developments which have not 
been publicly announced but which could be responsible for unusual market 
activity. Where the market appears to be reflecting undisclosed information, the 
Corporation wil! normally be requested to make it public immediately. Occa- 
sionally it may be necessary to carry out a stock watch inquiry after the fact 
and the Exchange may request such information from the Company as may be 
necessary to complete such an inquiry. 

The listing agreement , ides that the Corporation will fuii.@nr to the 
Exchange on demand such information concerning the Corporati::” as the 
Exchange may reasunably require. 


Listing Representative—Department of Stock List 


Each listed company is assigned to a Listing Representative who is a mem- 
ber of the staff of the Department of Stock List. This representative serves as 
the liaison point for the Corporation and the Exchange. When the assigned 
representative is not available, another member of the staff will handle any 
inquiry, request, or report so that there will be no unnecessary delay in attend- 
ing to listed company matters. The Secretary of the corporation is kept advised 
of the person serving in this capacity. 
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Preliminary discussions on important matters may be undertaken by listed 
company officials with the assurance that extreme security measures have been 
adopted by the Exchange to avoid revealing any confidential information which 
a listed company may disclose. 


Internal Handling of Confidential Corporate Matters 


Unusual market activity or a substantial price change has on occasion occurred 
| in a company’s securities shortly before the announcement of an important 
corporate action or development. Such incidents are extremely embarrassing 
# and damaging to both the Company and the Exchange since the public may 
quickly conclude that someone acted on the basis of “inside” information. 
Negotiations leading to acquisitions and mergers, stock splits, the making of 
arrangements preparatory to an exchange or tender offer, changes in dividend 
rates or earnings, calls for redemption, new contracts, products, or discoveries, 
are the type of developments where the risk of untimely and inadvertent dis- 
closure of corporate plans is most likely to occur, Frequently, these matters 
i require discussion and study by corporate officials before final decisions can be 


made. Accordingly, extreme care must be used in order to keep the information 
ona confidential basis. 

WHERE IT IS POSSIBLE TO CONFINE FORMAL OR INFORMAL 
: DISCUSSIONS TO A SIMALL GROUP OF THE TOP MANAGEMENT OF 
| aN THE COMPANY OR COMPANIES INVOLVED, AND THEIR INDIVID- 
; Ns UAL CONFIDENTIAL ADVISORS WHERE ADEQUATE SECURITY 
| CAN BE MAINTAINED, PREMATURE PUBLIC ANNOUNCEMENT 
i MAY PROPERLY BE AVOIDED. In this regard, the market action of a com- 
paiy’s securities should be closely watched at a time when consideration is being 

i given to important corporate matters. If unusual market activity should arise, 
. the Company should be prepared to make an immediate public announcement 

: of the matter. 

{ At some point it usually becomes necessary to involve other persons to con- 
duct preliminary studies or assist in other preparations for contemplated trans- 
actions, e.g., business appraisals, tentative financing arrangements, attitude of 
large outside holders, availability of major blocks of stock, engineering studies, 
market analyses and surveys, etc. Experience has shown that maintaining secur- 
ity at this point is virtually impossibic. Accordingly, fairness requires that the 
Company make an immediate public announcement as soon as confidential 
disclosures relating to such important matters are made to “outsiders.” 

The extent of the disclosures will depend upon the stage of discussion, studies, 
or negotiations. So far as possible, public statements should be definite as to 
price, ratio, timing and/or any other pertinent information necessary to permit 
a reasonable evaluation of the matter. As a minimum, they should include those 
disclosures made to “outsiders.” Where an initial announcement cannot be spe- 
cific or complete, it will need to be supplemented from time to time as more 
i definitive or different terms are discussed or determined. 
aN Corporate employees, as well as directors and officers, should be regularly 

x reminded as a matter of policy that they must not disclose confidential infor- 
mation they may receive in the course of their duties and must not attempt to 
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take advantage of such information themselves. 

In view of the importance of this matter and the potential difficulties involved, 
the Exchange suggests that a periodic review be made by each company of the 
manner in which confidential information is being handled within its own organi- 
zation. A reminder notice of the Company’s policy to those in sensitive areas 
anight aiso be heip/ul from time to time. 

The effective implementation of the foregoing is essential to the maintenance 
of a fair and orderly securities market for the benefit of a company and its 
shareholders. It should minimize the occasions where the Exchange finds it 
necessary to temporarily halt trading in a security due to inform: .ion leaks or 
rumors in connection with significant corporate transactions. 

While the procedures are directed primarily at situations involving two or 
more companies, they are equally applicable to major corporate developments 
involving a single company. Announcements of this type should usually be 
handled by telephone alert to the Department of Stock List. 


Relationship Between Company Officials and Security Analysts, 
Institutional Investors, etc. 


Security analysts play an increasingly important role in the evaluation and 
interpretation of the financial affairs of listed companies. Annual reports, quar- 
terly reports, and interim releases cannot by their nature provide all of the 
financial and statistical data that should be available to the investing public. 
The Exchange recommends that corporations observe an “open door” policy in 
their relations with security analysts, financial writers, shareowners, and others 
who have a legitimate investment interest in the company’s affairs. 

A company should not give information to one inquirer which it would not 
give to another. Nor should it reveal information it would not willingly give to 
the press for publication. Thus, for corporations to give advance earnings, divi- 
dend, stock split, merger, or tender information to analysts, whether represent- 
ing an institution, brokerage house, investment advisor, large stockholder, or 
anyone else, would be clearly incompatible with Exchange policy. On the other 
hand, it should not withhold information in which analysts or other members 
of the investing public have a warrantable interest. 

If during the course of a discussion with analysts substantive material not 
previously published is disclosed, that material should be simultaneously re- 
leased to the public. The various security analysts societies usually have a regu- 
lar procedure to be followed where formal presentations are made. The company 
should follow these same precautions when dealing with groups of industry 
analysts in small or closed meetings. 

The competent analyst depends upon his professional skills and broad indus- 
try knowledge in making his evaluations and preparing his reports and does 
not need the type of inside information that could lead to unfairness in the 
marketplace. 


~ 
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Part Il . 
PROCEDURE FOR PUBLIC RELEASE OF INFORMATION 


Immediate Release Policy | 


The normal method of publication of important corporate data is by means 
of a press release. This may be either by telephone or in written form. Any 
release of information that could reasonably be expected to have an inipact on 
the market for a company’s securities should be given to the wire services and 
the press FOR IMMEDIATE RELEASE. Clearly, a corporation cannot prop- 
erly assume responsibility for the security of such important information in 
the hands of persons or organizations beyond its contro’. 

The spirit of the IMMEDIATE RELEASE policy is not considered to be 
violated on weekends where a “Hold for Sunday or Monday A.M.’s” is used to 
cbtain a broad public release of the news. This procedure facilitates the combi- 
nation of a press release with a mailing to shareholders. 

Annual and quarterly earnings, dividend announcements, acquisitions merg- 
ers, tender offers, stock splits, and major management changes are examples of 
news items that should be handled’on an immediate release basis. News of major 
new products, contract awards, expansion plans, and discoveries very often fall 
into the same category. Unfavorable news should be reported as pruimptly and 
candidly as the favorable. Re'uctance or unwillingness to release a negative 
story or an attempt to disg. unfavorable news endangers a management’s 
reputation for integrity. Changes in accounting methods to mask such occur- 
rences can have a similar long-term impact. ‘ 

It should be a corporation’s primary concern to assure that news will be 
handled in proper perspective. This necessitates appropriate restraint, good 
judgment, and careful adherence to the facts. Any projections of financial data, 
for instance, should be soundly based, appropriately qualified, conservative and 
foctual. Excessive or misleading conservatism should be avoided. Likewise, the 
repetitive release of essentially the same information is not appropriate. 

Few things are more damaging to a corporation’s stockholder relations or to 
the general public’s regard for corporate securities than information improperly 
withheld whether inadvertently or willfully. On the other hand, a mere deluge 
of press releases is not to be used since important items can become confused 
with trivia. 

Premature announcements of new products whose commercial application 
cannot yet be realistically evaluated should be avoided. So should overly opti- 
mistic forecasts, exaggerated claims and unwarranted promises. And should 
subsequent developments indicate that performance will not match earlier pro- 
jections, this too should be reported and explained. 

Judgment must be exercised as to the timing of a public release on those cor- 
porate developments where the immediate release policy is not involved or 
where disclosure would endanger the company’s goals or provide information 
helpful to a competitor. In these cases, it is helpful to weigh the fairness to both 
present and potential stockholders who at any given moment may be consider- 
ing buying or selling the company’s stock. 
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Dealing With Rumors or Unusual Market Activity 


The market action of a company’s securities should be closely watched at a time 

| when consideration is being given to significant corporate matters. If rumors or un- 

. i usual market activity indicate that information on impending developments has leaked 

H out, a frank and explicit announcement is clearly required. If rumors are in fact false 

x or inaccurate, they should be promptly denied or clarified. If they are correct, how- 

Spurs ever, an immediate, candid statement to the public as to the state of negotiations or 

{ the state of development of corporate plans in the rumored area must be made directly 

and openly. Such statements are essential despite the business inconvenience which 

“| may be caused and even though the matter may not as yet have been presented to the 
company’s Board of Directors for consideration. 


‘ TELEPHONE ALERT TO THE DEPARTMENT OF STOCK LIST 
. 4 OF THE EXCHANGE 

i 

1 


When the announcement of news of a material event or a statement dealing with a 
rumor which calls for IMMEDIATE RELEASE is made shortly before the opening or 
during market hours (normally 10 a.m. to 3:30 p.m., New York time), it is recom- 

ae mended that the Department of Stock List of the Exchange be notified by telephone 
; no later than simultaneously with the release of the announcement to the news media. 
i If the Exchange receives such notification in time, it will be in a position to consider 
H whether, in the opinion of the Exchange, trading in the security should be halted 
} temporarily. A delay in trading, which normally would last about 15 minutes after the 
} appearance of the news on the Dow-Jones news ticker, provides a period for the public 
{ evaluation of the announcement. A longer delay in trading nay be necessary if ther= is 
| an unusual influx of orders. The Exchange attempts to keep such interruptions in the 
} continuous auction market to a minimum. However, where events transpire during 
j market hours, the overall importance of fairness to all those participating in the 
market demands that these procedures be followed. 

| 

} 

4 

| 


The direct dial telephone numbers of the Department of Stock List personnel of 
the Exchange appear on the Title Page of this Manual. Normally, the call should be 
directed to the Listing Representative assigned to the Company. A telephone alert 
should be confirmed promptly in writing. 


<t 


| Release to Newspapers and News Wire Services 


+) News which ought to be the subject of immediate publicity must be released by the 
fastest available means. The “‘fastest available means” may vary in individual cases and 
4 according to the time of day. Ordinarily, this requires a release to the public press by 
4 telephone, telegraph, or hand delivery, or some combination thereof. Transmittal of 
such a release to the press solely by mail is not considered satisfactory. Similarly, 
\ release of such news exclusively to the local press outside of New York City would not 

oe be sufficient for adequate and prompt disclosure to the investing public. 


& 
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To insure adequate coverage, releases requiring immediate publicity should be given 
to Dow Jones & Company, Inc., to R:uters Economic Services, and to Associated 
Press and United Press International. These releases should also be given to one or 
more of the newspapers of general circulation in New York City which regularly 
publish financial news. 


‘The foregoing distribution of releases should be regarded as a minimum. Many 
companies may wish to give additional prompt distribution to their releases, particu- 
larly to newspapers in cities where the company is headquartered or has plants or 
other major facilities. 
Two copies of any such press release should be sent promptly to the Exchange, to 
the attention of the Department of Stock List. 
The New York City addresses and telephone numbers of these national news-wire 
services are: 
Associated Press, 50 Rockefeller Plaza, 262-8125; after 7:00 p.m., 262-6071-2-3 or 
s Dow Jones & Company, Inc., 30 Broad Street, HAnover 2-3115, Exts. 521, 522, 
$23; after 5:45 p.m., Exts. 451, 452. 
Reuters Economic Services, 1212 Avenue of the Americas, 581-4250; after ; 
6:30 p.m., $82-4030. 
United Press International, 220 East 42 Street, MUrray Hill 2-0400, Ext. 371; after ‘ ) 
6:00 p.m., Ext. 325. 


It is suggested that every news release include the name and telephone number of a 
company official who will be available if 2 newspaper or news wire service desires to 
confirm or clarify the release with the company. 


Part Hil 


DIRECTOR AND OFFICER STOCK TRANSACTIONS 


Many stockholders feel that directors and officers should have a meaningful invest- 
ment in the companies they manage. The extent of this ownership, naturally, would 
vary in accordance with the financial circumstances of the persons involved. As share- 
owners themselves, directors are more likely to represent the viewpoint of other share- 
owners whose interests they are charged with protecting. Similarly, officers—the exec- 
i utive management group~may well perform more effectively with the incentive of 
. stock options or a share in the equity ownership of the corporation. 


at. 


The Exchange has encouraged the bro:.dening of shareownership through stock 

option and employee stock purchase plans, especially those plans that include all or a 

large portion of the company’s employees. The approval of stockholders has been a 
{ prerequisite of Exchange listing of new shares for the more limited key officer plans. 


However, the widespread endorsement of director and officer shareownership on 
brings with it questions that concern the timing of their stock transactions. When may ) 
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MR. BLOCK: ae tei 


We have had'a good deal of excitement for the financial analysts in the last couple of 
months. It all shows up in the headlines. They say things like: “Crisis in disclosure”; ‘“‘shell- 
shocked security analysts”; “inhibited insiders”; “corporate misinformation”; “SEC cracks ~ 
down”; “anxious attorneys,” and “unequal customers.” 


Well, this is what this program is about, and we are quite fortunate in having a man 
who can give us a better and clearer view of the solutions to some of the problems which 
recent court cases and S.E.C. actions have headlined. He is Philip A. Loomis, Jr., the Gen- 
eral Counsel of the SEC. That position, of course, is the senior staff position in the SEC, 
and if you will ask almost any knowledgeable attorney about him, he will tell you that Mr. - 
Loomis is one of he outstanding attorneys in the United States. He is going to be quizzed 
by a panel of three officials of the Financial Analysts Federation. 


Tom Lenagh is Chairman of our Government Relations Committee, Past President of 
the F.A.F. and Treasurer of the Ford Foundation. 


Ben V. Wright, Jr., is the Chairman ofthe F.AF. Corporate Information Committee; 
and Vice-President, Model, Roland and Co., Inc. 

C. Reed Parker is the Treasurer of Financial Analysts Federation and Vice President 
of Duff, Anderson & Clark, Inc. , a 


They are going to ask prepared questions of Mr. Loomis; Mr. Loomis going to sive in- 
ee formal, conversational answers. 


MR. LENAGH: 


I wish first to thank Mr. Loomis for coming at a considerable personal sacrifice. 


The cooperation between the SEC and the Government Relations Committee of the 
Financial Analysts Federation has been excellent over the years, and I want to start off 
by saying that they have seen us and listened to us on every occasion we have asked to 
be heard, and the cooperation of: SEC, the Commissioners and staff, with the Financial 
Analysts Federation_has been and is excellent. . 


‘We know that, as analysts, the flow of information’ from some corporations has been 
either slowing down or shut off irt this recent period. We know that most of us, particu- 
larly those practicing field analysts, have been quite concerned. We know that corporate 
management has been confused, and that in many cases the legal counsel of corporations 
have been advising the corporations to do and say nothing in this period of uncertainty. 
It seemed, therefore, that if we could get the top attorney from the SEC to address us that 
we might dispel some of the existing confusion. That’s the essence and the background of 
why we are having this part of the program. It seems very clear also to us that the attor- e 
ney who advises the corporation and corporation management will pay more attention to 
the General Counsel of the SEC in regard to this matter than probably anyone else in the 
country. And he agreed to come. I again want to thank him for it. 
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I would like to start off, Mr. Loomis, by calling your attention to a pamphlet which I 
recommend all of you to get if you do not have it, called Expanded Policy on Timely Dis- 
closure, put out by the New York Stock Exchange in July of this year. 


The first sentence in this pamphlet states: “A corporation whose stock is listed on the 
New York Stock Ex¢iange is expected to release quickly to ‘he public any new information 
which might reasonably be expected to matevially affect the market for securities.” 


The FAF must, and wholeheartedly ‘does, endorse the concept of timely and adequate 
disclosure. Such information is important and even vital to assist us in fulfilling our role in | 
the investment process—a role we believe is vital to a healthy functioning of the capital 
markets and in turn capitalism as we know it in this country. Yet, for some time in the 
past, Mr. Loomis, and particularly in the last few months, analysts have become confused 
and alarmed at the interruption in the flow of corporate information as the result of gen- 
uine confusion on the part of corporate management and especially their legal advisers as 
to how they should proceed. 


As a result of this, the Federation, through our President, George Bissell, decided to 
hold our first public press conference last month. I would just like ve.y briefly to go over 
part of the statement released then as a prelude to the first question: 


“The Financial Analysts Federation is concerned about the effect on the corporate re- 
porting process resulting from the recent events related to so-called ‘inside information.’ 
is _.. Indeed, the Federation notes rapidly growing confusion and doubt on the part of both 
corporate executives and financial analysts as to their appropriate role in fulfilling their 
obligations to shareholders and the investing public in general. 


“A number of cases already have been reported: by members of the Federation where 
the flow of legitimate corporate information has declined sharply, or even has been elimi- 
nated. Verbal communication by means of interviews, or scheduled management appear- 
ances before investment audiences seem to have been most affected. In a few instances this 
reflects the fact that the present unsettled environment presents a ready excuse for reluc- 
tant corporate executives to hide from the spotlight of shareholder inspection and evalua- 
tion. For the vast majority of corporate management, however, in the light of these new 
and conflicting views about appropriate conduct concerning dissemination of information 
to the public at large, the current atmosphere poses the question, ‘Have previous moral, 
ethical, and legal standards in disseminating corporate ii. formation changed, and if so, by 
what rules am I now to be guided?’ " ' 


Mr. Loomis, the first question I would like to ask is if'you care to make some general 
comments as to the disclosure process which might help to clear up some of this current 
confusion, and then we might proceed to more specific questions. : 


ee 


MR. LOOMIS: 


I think, at the outset, I should make the standard disclaimer. The Commission, as a 
\ matter of policy, disclaims responsibility for any private publication of any of its employees. 
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The views that I will express hereafter are mine and do not necessarily reflect the views a 
of the Commission or of my colleagues upon the staff of the Commission. Turning now to 
my comments, we are in entire agreement with the New York Stock Exchange disclosure | 
statement. The keystone of that seems to be, first, that corporations have an obligation to | 
make public disclosure of material facts—and I mean important facts—as soon as this is 
practicable. 

Secondly, that the corporations should continue to meet the analysts and answer their 
questions in an appropriate way, and I recently advised several large corporations whose 
people called me up to ask if they should go forward with their meetings with analysts, 
and I said, “Yes. You may proceed.” 


cv: The problem has revolved, to some degree, around the concept of what use can be made 
of.inside information. Now, in the first place, the question is, “What is inside informa- 
tion?” The Commission’s cases and proceedings so far involved information having several 
- characteristics: It is undisclosed, and, generally, it is of sharp and immediate significance. 
It is not merely one link in a chain of analytical information and that is, of course, your 
basis of judgment. Thirdly, it is, according to the person who has it, be he a corporate ex- 
“ecutive, an underwriter, or what have you, information received in confidence for a pur- 
pose other than. to use it for the person’s own advantage and to the disadvantage of the 
investing public in the market. ae 


& . ¥our ordinary work as analysts, as I understand it from talking to analysts, does not 
involve slinking aroune trying to get this kind of information and get an edge on some- 
body, make a quick killing on the market. Your ordinary functicn—and it is a very im- 
portant one—is to, by all available means, including analysis of economic trends, published 
material and personal impressions of management, to arrive at informed judgments and to 
communicate these to whomever you are working with. This is a very important process. 


MR. LENAGH: 

-*-Mr. Loomis, as analysts we sense that many corporate executives are uncomfortable 
about being uncommunicative wit. analysts but are being advised by their inside or out- 
side counsel that saying nothing is the easier policy to defend in this pericd. One corporate 
président recently told me, “I don’t like what my attorney’s telling me; it’s silly, but as 
lofig'as I’m hiriag him I guess I have to follow his advice.” 

Whai va 

_ In,your opinion, has the legal profession over-reacted to the recent events related to 
the rorporate. reporting process? - 

confusion. °" 

MR. LOOMIS: 


Shea! 
et 


“rhe tendency of legal counsel is to be cautious. With caution, you don’t get into any 
trouble, and this is particularly true when you are in a state of some uncertainty. But I do 
think that in some instances some counsel, at least, have over-reacted. 
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MR. LENAGH: 
Has your office been consulted in any meaningful «say by corporate officials or their 
attorneys as to what the SEC would consider proper conduct and improper conduct? 
MR. LOOMIS: e 


As I say, several corporate executives called me up with respect to the subject and 
last week certain distinguished corporation lawyers from New York met with myself and 
my associates and we spent most of the morning talking about these problems. 


MR. LENAGH: 
In other words, these were fairly recent developments. Initially, that was not the case; 
is that right? 
MR. LOOMIS: 


Not right away, no. You pec, were almost the first ones to see us about it. 


MR. LENAGH: 


I have a very specific question, here. If a major corporation—or any corporation—sent 
out this sort of notice to analysts, and I quote: “Due to the current uncertainty as to the 
propriety of furnishing information to financial analysts, I have been advised by my seniur 
management for the time being to limit my comments to matters already on the public 
record.” 


If this corporate official or his counsel called your office, what would be your answer 
to that question? 


MR. LOOMIS: : : 


I would say that he did not have to so limit himself, that it’s a matter of judgment. 
The type of inside information which you are concerned with is a rare commodity, and all 
of you know that you don’t often get it in answer to your questions. 


MR. LENAGH: 


Mr. Loomis, if a corporation agreed to appear before one ot our Analysts’ societies but 
because of the present situation said that “We prefer not to have a question and answer 
period,” and then called you and said, “Do you think a question and answer period is 
proper?” What would be your reply? 


MR. LOOMIS: 
It is proper. 
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MR. -LENAGH: ~ 


lv ‘Loomis, is your office »repared to, or are you. preparing any guidelines for cor- © 
porate management to clarify tae present confusion, or do you prefer to be asked on each 
_ specific question? 


MR. LOOMIS: -. rere hae ee 2 Sapte 


“We don’t prefer to be asked each specific question. On the other hand, general guide- 
linés. which have the advantage that analysts may use them in all cases are beyond our 
_means at the moment. I think that once the fundamental principles become better under- 
“stood, capable people will be able to see if there is a problem and work it out within the 
orpanization.- - == = =e ee a a Bec eet P ke Pe : 


MR. LENAGH: 


2...2-interviews with management play an increasingly important role in the evaluation 


MR. LOOMIS: 


No. Eee id Ep stokes Tupi Betas eee 


MR, LENAGH: _ 


And do you concur with its substance? _ 


Vo 
Arr Pee Lee 


area ee ee on we a+ 


Nir. Loorais, if a corporation agreed io app 


MR. LENAGH: 


le ge y \ - 
peaaukeyourveryraracb.sicuaiion said that 2 Guesti 
pares gtd AL A onsen ee saw see a oes man tts Brie 
Bees wittumthis-over to yeas SS ou think a question anc answer perice is 
proper?” Vihar weuld be your repiy? 


MR, WRIGHT: __ 


Mr: Loomis, I would like to ask a series of very short questions covering the general 
subject of meetings between company officers, individual shareholders, investors, analysts 
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and others. And with your permission I would like to confine these questions to the sub- 
ject of the meetings between corporate officers and analysts and leave the questions of the 
substance of what is said to the second series of questions. 


The first question, is it proper for a company officer to address a group of financial 
analysts at a lunchton meeting? 


MR. LOOMIS: 


Yes, certainly it is. I would like to say that there are occasionally some questions of 
policy as to who should be « ‘mitted to these luncheons, but these are questions of policy, 
I think, and not of law. 


MR. WRIGHT: 


Is it proper for a company officer to appear at a private luncheon or dinner meeting 
where the attendance is restricted to 10 or 20 people? 


MR. LOOMIS: 
Certainly, there is no legal inhibition on that. 
MR. WRIGHT: 


’ Is it proper for a company officer to appear before a group of investment people who 
are industry specialists? 


MR. LOOMIS: 
Surely. 
MR. WRIGHT: 


Is it proper for a company officer to meet with an individual investor, analyst or stock- 
holder? 


MR. LOOMIS: 


It certainly is. It’s quite proper. 


MR. WRIGHT: 
How about telephone calls? 


MR. LOOMIS: 


I gather that in your business everybody calls everybody on the telephone, and we 
certainly have no objections to it. 
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MR. WRIGHT: 


“Tstheré any reason to change the practice of the last several years under which com- 
pany officers meet with investment groups informally and formally on a fairly frequent . 
basis? : 


MR. LOOMIS: 


J oe there is not, and, in fact, I think that is a good thing for the securities market to 
“have this flow of information. 


MR. WRIGHT: - aS ee 


-Next, Mr. Loomis, I would like to discuss the general area of questioning that might 
occur between a security analyst or investor and a company officer. 
Is it proper for the company officer to discuss industry conditions at such a meeting? 
And by. “industry conditions” I mean such things as the -valume of imports of steel, the 
projected volume of imports next year, the possibility of import quotas, the plans of the 
industry to secure protection for their markets against the rising volume of imporis? There 
- tare, of course, similar situations in other industries. 


MR. LOOMIS: © 


x= would say that all of these are proper subjects for discussion. Of course, the corporate 
officer has to watch a little what his answers are. But generally I think he’s entirely 
proper, and he really doesn’t have to worry about anything except tobe accurate. ~~ 


MR., WRIGHT: . 


When you say “except be accurate,” I want to remember that in response to this next 
question. Is-it proper for a company officer to discuss industry volume projections for 
next year and normal growth rates of demand for the industry’s product? 


= 


MR. LOOMIS: ... 


Well, this raises the question of predictions, though this isn’t the type of prediction © 
that we are most concerned with. The Commission normally has not permitted use of pro- 
Nijections:-of sales or earnings in a prospectus. This policy long antedates my time. It’s based, 
I believe, upon the assumption that ordinary investors who read a prospectus as distinct 
from the experts; will-be overly impressed with these projections and will think they are 
certain to_come true. é : : 

-MR. WRIGHT: se es Sk ee ee 

_Also, over the years we have encountered an unscrupulous fringe among promoters 

whose Urddieticns ‘are pretfy¢far out. We don’t want them going out under our auspices. 
2*«>  :On-the other hand, we are aware that projections legitimately prepared and analyzed 
“critically by someone such as a skilled analyst are regarded as a useful tool in your trade, 
and in‘that context I see no reason why they could not be used for that purpose. 
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MR. WRIGHT: 


Thank you, sir. Is it proper to discuss projected levels of capital expenditures for the 
industry? 


MR. LOOMIS: a 


Yes. In fact, we do that in our capital expenditure survey. 


MR. WRIGHT: 
Is it proper to discuss the projected level of industry demand in relation to industry 
capacity as indicated by announced new facilities? 
MR. LOOMIS: 
I would think that it would be perfectly proper to discuss that. 


MR. WRIGHT: 
_ Is it proper to discuss the competitive impact of one new major entry into an industry 
or one new major plant in a small geographical area? 
MR. LOOMIS: 


I see no reason why not. It would presumably be cf interest to the analyst. 


MR. WRIGHT: 

Is it proper to discuss the impact on industry demand of a significant change in styl- 
ing? And I have in mind, here, the shoes that the pretty little girls in the short skirts are - 
wearing these days? 

MR. LOOMIS: E 

It’s certainly an interesting subject. How you may base an analysis on it is beyond 

my comprehension, but I see no reason why you shouldn’t try. 
MR. WRIGHT: 


Is it proper to discuss the competitor’s new model or new marketing plans and its 
impact on the remainder of the industry? 


ees 


MR: LOOMIS: 
Surely. 
MR. WRIGHT: 


Is it proper to discuss the company’s industry penetration, or share of market, either 
actual or expected? 
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_ Yes, subject, of course, to the problem of expected penetration, which you people have 
to view, perhaps, with a critical eye. It may bea little over-optimistic. 


MR. WRIGHT: - 
I think “may be” is perhaps the understatement of the morning. 


How about the labor situation, sir, the emergence o. a new union, the struggle within 


ey Voge. a : : 
the union for now vacant posts of president, the impact of a recent settlement by an al- 


lied union with another-industry or another-company—these kinds-of subjects? 
MR. LOOMIS: 
. They’re surely proper subjects for discussion. In fact, we attempt to get, whenever 
there are significant developments in this area, a discussion of the new developments in a 
_.. prospectus. 


ee Se an - a3 ie ase s 


MR WRIGHT 22 3 St a ee a ee 


Would any of the subjects that I have asked questions on in the last few minutes be the 
kind of information that would require a public disclosure to the press, or is this back- 
ground information of the kind that. is helpful only to a careful student and hence is not 
necessary: to be disseminated widely? Also, in my opinion, ‘some of these things are the 
kind of material, sir, that a company officer doesn’t want to be quoted on. 


MR. LOOMIS: ole ee ns 
‘Well, it seems to me that this is a type of question your group are really better quali- 
fied to answer than I am. Obviously, some of this information is important; on the other 
hand, some of it, I suspect, is not, so to speak, suitable for general ‘dissemination to the 
press; nor would the press in some instances be interested in it. The problem is that of 
drawing. the line between the type of information which any individual must recognize as 
significant.and make use of it and the type which takes some of the skills which you have. 
® And I would guess that much of this is in che latter category. 


= > wie em 


Dale. Vibe wes 


MR. WRIGHT:. ....... -- oe 


PeOrthe last few minttes we havebeen talking about industry matters, and now I ad- 
dress myself to some specific questions that have been asked of company officers about 


~ other bey company. =o oe —— ae 

Is itSvoper to discuss projected capital expenditures by that particular company? 
MR. LOOMIS: 

Surely it is. 
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MR. WRIGHT: 


Projected depreciation levels? 


MR. LOOMIS: 
*Surely. 


MR. WRIGHT: 


Levels or maximum levels of expected bank borrowing? 


MR. LOOMIS: 
Surely. 


MR. WRIGHT: 
Inventory accumulation plans, if any? 
MR. LOOMIS: : 


Surely. Again, some of this is the type ot thing we try to get into the hands of the pub- 
lic by reports, prospectuses and so forth. 


MR. WRIGHT: 


Unfortunately, from the investors’ ~‘andpoint, there are a number of industries where 
price competition is a serious factor. Can a company officer discuss realized prices in rela- 
tion to list prices? 


MR. LOOMIS: 
If he wants to, I’m stire he can. 
MR. WRIGHT: 


Is it proper for a company officer to discuss these matters in relation to a competitor’s 
new plant? 


MR. LOOMIS: 


triers If he knows enough about it. 


MR. WRIGHT: 


Can a company officer discuss discounts from listed prices that are being offered for 
spot purchases of a basic raw material? Here I have in mind such things as aluminum pig, 
crude oil, pulp, et cetera. 
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MR. LOOMIS: 

--- F-would think so. I think so. I think this is the kind of thing that, as I have gathered 
from my conversations, analysts in this particular industry find significant, and conse- 
quently I don’t think it should be withheld from them, although somehow, I, like some 

_ other investors, didn’t appreciate the importance until some expert tells me the significance 

“of ite ---- 


MR. WRIGHT: 
“>. How-about the difference in the price level between the world price and the domestic 
price in some basic commodity? 


Surely. 


MR. WRIGHT: 
oe “Is it proper for a company officer to discuss the impact on the industry earnings of 
any of the above price pressures on his product? 


MR: LOOMIS: 

Yes But this is a somewhat more sensitive area. As I mentioned earlier, projections of 

what the company’s earnings are going to be are both important and delicate, because in- 

véstors can be badly hurt if they get an improperly prepared projection of earnings which 

‘they take as gospel, while you people, I presume, do not take it as gospel, and make a use- 
ful filter for it. : sah a 


MR. WRIGHT: 
Thank you, sir, for that plug. v 
Now, with regard to future earnings, quite often company officials will, at the time of 
the annual meeting, express the belief or perhaps hope that the earnings for the then cur- 
rent year will be somewhat more than the earnings that have been reported for the year 
-just finished. Later on in the year would it be proper for an investor, shareholder or analyst 
to discuss with the management operating conditions in the light of those expected at the _ 
time that statement was made at the annual meeting? = i rf asa SRE a CASH CALC RTRGAL 


AEW Pui. 

gn ONT 

_ es, ¥@S, and I think it could well be useful. 
li he i:nows enouch about it. 

MR. WCET: 


Would it be proper for a company officer to discuss the implications on earnings of a 
aid 


volume of business somewhat larger than that forecast at the time of the annual meeting 
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MR. LOOMIS: 
Yes, provided they don’t go overboard. 


MR. WRIGHT: 


How about disctissing the implications on earnings of a disappointing level of business? 


MR. LOOMIS: — 
Surely, if they want to. 


MR. WRIGHT: 


Could they properly discuss the rising cost of overhead and the increased volume 
needed to maintain their earnings at the level of the recent past? 


MR. LOOMIS: 


I think they could, and, again, I welcome this. 


MR. WRIGHT: 


Can one properly discuss break-even points? 


MR. LOOMIS: 


Yes, and people do, as I understand. We’ve never objected. 


MR. WRIGHT: 


Quite often a company officer will be asked by someone who is making estimates, 
“T am estimating $5.00 per share this year. Am I in the ball park?” 


MR. LOOMIS: 


I gather this deals with a situation where the analyst has made his own estimate and 

he wants to cross-check with the company to see that it is not too far out of line. That, I 

think, is entirely proper and might provide a useful check on the analyst’s work. On the 

other hand, as the stock exchange points out, the company should be careful not to under- 

write the analyst’s projections as their own, unless they-are in a position, by reason of 

knowledge of how good it is and what he has done, to be sure that it is a reasonable esti- 
--mate.° 


MR. WRIGHT: 


Now, just one question, sir, and I’m through. In the January-February issue of the 
Harvard Business Review, 1967, Arthur Fleischer, Jr. wrote an article “Corporate Disclo- 
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sure/Inczider Trading”, which I recommend that you all read. In this article he said: “Com- 
pany officials, however, are often confronted with projections made by brokerage firms 
and investment banking houses and asked to confirm these figures. Here again, I think the 
conservative course of action would be to decline coimment en the projection. At the same 
time, it woud be appropriate to call the analyst’s attention to any egregious error in his 


assumptions or calculations.” 


where several people are publishing est:- 


Iam wondering about a hy othetical case 
5 J 
for the company officer to call to ihe 


mates that are far off the mark. Would it be proper 
attention of these people the exuberance of these estimates? 


MR.: LOOMIS: 

This is the same thing that I was discussing earlier..I can see how Art Fleischer would 
suggest the cautious course for company management so as.to dissociate themselves as far 
as possible from the projections when they do not know how they were arrived at. On the 
other hand, I do feel that a service might be done by corporate management in calling at- 
tention through the appropriate channels to the insticution whose furecasts have been cir- 

culated around the market that, in the opinion of management, that is just plain wrong. 


MR. WRIG™T: 


-Mr. Loomis, my thanks to you for a very enlightening session. 


- (7 And now, I will turn this microphone over to Reed Parker. 


MR. PARKER: 
--- {t seems that there are a number of factors involved in trying to come up with any 
definition of what is “inside information?” And perhaps I could list some of these and see 
whether you agree or not. - peg mee 

In the first place, the “inside information” we're talking about—it is certainly some- 

the investment community. Would you agree? 


thing that is not widely known in th 


Me Loos: a eee i. 
Yes. In fact, in most of the cases of inside information that we have had, it’s not only 
policy has. been-for some. business:reason to Keep it 


aa 


“Hat it is @ teasurau-t *--- 


-~ from being: known. at alluni the investment communi. io oe S22 


mice. 


MR. PARKER: 
Secondly, were it to be widely known, it would have a substantial and immediate ef- 


fect on the price of the publicly traded securities of the company in question. 
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MR. LOOMIS: 


Well, that, of course, is a matter of judgment. It’s very hard to tell what impact on the 
market would occur and how fast, because you can’t be sure what the market is going to 
do on the day it comes out. Nevertheless the cases we have been involved in have included 
the element of mar&et impact, which could be anticipated to be fairly significant and im- 
mediate, although the immediate part may be followed by a delayed reaction on the part 
of others often of greater dimensions over the ensuing days and weeks, as the case may be. 


MR. PARKER: 


So that here we have two more words, “substantial” and “immediate.” “Substantial,” 
I suppose is not subject to a precise definition or the same definition for all securities, but 
shouldn’t this involve in general a price change perceptibly in excess of the given security’s 
day-to-day or week-to-week trading norms—in percentages of market value terms? 


MR. LOOMIS: 


We have not endeavored to lay down any hard and fast rules in terms of the relation 
of the expected market impact to the ordinary fluctuations of the security. But, neverthe- 
less, I think there is considerable merit in this analysis. It would normally be expected to 

: have an impact rather more than the usual day-to-day or even week-to-week fluctuations. 


® MR. PARKER: 


As to the term “immediate’”—and assume here dissemination of the inside information 
were quite rapid and pervasive—would “immediate” mean within a trading day or two 
after dissemination? 


MR. LOOMIS: 


Well, again, this concept has not been elucidated so far in any of the cases or Commis- 
sion decisions. I think the cases which we have brought were all cases which had this char- 
acteristic, and I am inclined to feel that we are looking for something in that general area, 
and that this is a useful, though not an official, analysis. 


MR. PARKER: 


Now, let’s move on to some of the apparent “conflict of interest” problems that arise 
for a person who has “inside information” and who has competing obligations—one to hold ‘ 
the “inside information” confidential and the other to act upon it for the benefit of others. 
First, let us suppose that should there be some “inside information” concerning Company A 
which has been received by an underwriter in his capacity as underwriter for Company 
A. What does he do with this versus his obligation to his firm’s investment advisory and 
brokerage customers? 
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MR. LOOMIS: 


Well, before I try to get into that specific and difficult question, I would like to 
point out another characteristic of inside information. As it has so far developed in the 
cases, although you can find language in law review articles and speeches and, perhaps, 
even in court decisions, which suggest a broader rule, in most instances, inside informa- 
tion not only has the characteristics that were outlined a minute ago which basically go 
to its materiality, its importance. There is also the question of how it was received by 
the person who gets it. In most instances — for example, in the Cady Roberts case, the 
information was received by the persons in question because of their relationship to 
+the company, the relationship of a director in that instance. They would not have received 
it had they not had that relationship. It was given to them for a corporate purpose oF use 
in the: conduct of the corporation’s business, not for the purpose of making a profit on it 
in the stock market. And in the cases we have so far seen, those that we have brought — 
this actually has been.so or has allegedly been so — and I don’t want to get into the facts 
of any pending cases. But this characteristic is alluded to in the court’s opinion in the Texas 

-~Gulf case. That is information acquired pursuant to a relationship and not for use in 
making a profit in the market. 
eee ee a 


vr ee when ne a wee seen erreee wegen es a oe 


oe Sos Semen) aan ~~ oe we ee ~ 


Now, turning to this underwriter’s situation, I would think that-if information was 
imparted to a prospective underwriter because the company had a duty to him and to 
the public to make sure that this information got into the prospectus which. would be 

© forthcoming shortly, and he knew that that was the only reason that he got it, so that he 

‘could produce an accurate prospectus as required by law, then he shouldn’t use it to try 
to make a quick market profit before the prospectus comes out, either for himself or for 
his customers. oe : oe ne a ee ae 


MR. PARKER: 
1.7. Somewhat the same kind of question. Suppose “inside information” concerning Com- 
pany A-has been received by a commercial bank in its capacity as a lender to Company 


A. What should the lending institution do in fulfilling its fiduciary obligation to the bank’s 
investment advisory and trust customers? -  -+ 


hal < : 
‘ Gr LS a) A MERE Se ee Ue eat et ee : cms ween Beets? 


MR. LOOMIS: : 


BRAD ON ee 

MR. S-s4vave never had that question, and it is difficult for me to answer it because of 

the fact*that dur relationships-with the banks are not on the same level qs thesare :withtise 

othéer mstitutions.. Banks ‘are ‘lariely. exernpt: from our:substantive redulations—and ‘areold 
regttated: by. the banking authorities. So, I ‘don't “know ‘enough about ‘banking: practice?-s. 

to give you a definite answer. But I would suspect that the situation with respect to ‘truly 

inside information received by a bank in its capacity as a lender might be not too dis- ~ 

similar from the position of the underwriter. 
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MR. PARKER: 


Suppose that an analyst in the process of visiting Company A, just in the normal 
pursuit of his duties, somehow or other does receive “inside information.” What does he 
do with this in relation to his obligations to his employer and the customers of his 
employer? bd 


MR. LOOMIS: 


This is a problem that really hasn’t been answered yet. One would hope that it 
wouldn’t happen very often. Indeed, I think it is desirable for analysts to avoid, by what- 
ever means they can, putting themselves in this situation. They should not seek to en- 
courage corporate officers to give them inside information of the type that I have referred 
to — something that is being kept confidential for a corporate purpose. If it comes to 
them by reason of plain mistake or stupidity on the part of a corporate official, I would 

: think that, legally, they perhaps are not doing anything wrong, but they are, neverthe- 
less, going to get themselves and the company in some trouble, because people with 
nasty minds will suspect that there was some conspiracy going on around here. Con- 
sequently it might be prudent, at least, for them to arrange for the release of this 
information before making use of it, though I’m not suggesting that if they don’t they 
have violated the law. That has not yet been generally determined in that context. 


® MR. PARKER: 


Suppose the analyst receives, again, truly “inside information” in the context that we 
are talking about here about Company A from a source outside Company A, perhaps 
from a competitor or perhaps at the corner bar or some place outside the company. 


MR. LOOMIS: ! 


It has been our view — I think it is still our view — that because of the absence of 
the analyst’s participating in a breach of duty which may have occurred somewhere along 
the line, the analyst is home free, so to speak, in that situation. 


| MR. PARKER: 


Now, in terms of the kind of relationships we have just been talking about — par- 
ticularly the underwriter versus the broker's business, and the bank as lender versus the 
bank as a trustee, we have been talking about “inside inform*tion” in what is a fairly 
stringent definition of that term. What about all the rest of the information, non-inside 
information, gained by the underwriter as he works with Company A, or the bank as 
he works as a lender with Company A; what amount of this information is it reasonable 
to have flow over to the other side of the business? 
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MR. LOOMIS: 


Well, I suppose if you analyzed this thing in a simple, logical way, if it is non-inside 
information by definition it is non-inside information, and consequently the firm may use 
it in the course of its business. On the other hand, this assumes the ability to separate 
inside information from non-inside information in the mind, and I doubt if they are neces- 
sarily that divided into water-tight compartments. On the other hand, I am aware that 
not only by reason of these underwriting type relationships but in the regular course of 

“.your- business as analysts, you receive a great deal of information of various types that 
the public probably doesn’t have, mainly because the public isn’t interested in it and 
doesn’t ‘understand its significance. And if this is information which, as the stock exchange 
points out, the company would give to any person having a legitimate interest who asked 
for it — analyst, stockholder and so forth — then I know of no inhibitions on its use. 


MR. PARKER:  ~ Es Rs 

"F224 public’ relations exécttive hes -recently-suggested publicly that no company man- 

-- agement representative should-talk to an analyst outside the presence ot legal or public 
‘relations counsel: What do you think of such a suggestion? eh asin ap 


- 


MR. LOOMIS: 
- I don’t think that it is in any way necessary. It looks as if the public relations counsel 
- -was looking for a job. But, aside from that, some companies do have a policy where a 
transcript is made of every meeting with analvsts, of having company counsel review it 
and sée if there is anything there which shouldn't be there, and if that can be. done without 
inveonveniencing anyone, it may be a desirable safeguard. ; a : 


MR. PARKER: 


~What would you suggest that an analyst or a stockholder could do when he is 
confronted with the problem of a company management who states that “On advice of 
counsel, we can’t talk with you” — first, let us say, “at.all”? 


MR. LOOMIS: 


““toularly the underwriter versus the Uroner’s bisiness. anc ino bank as lender +: 


MR. BARKER: :rustoe, wv 


asewe 


icine anous “insin Mor ge” ta wornet 


errincs: 


I suspect maybe the answers are the same as if the company should say, “TI can’t talk 
about anything that’s not already been communicated to our stockholders,” or to some broad 
segment of the public? j 
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MR. LOOMIS: 


That is a very nice and cautious course, but I don’t think the law requires it. Again, the 
test that the stock exchange suggests is, “Is this confidential information which the company 
wouldn’t give to a person who came in and asked for it? Are they slipping it to this particu- 
lar analyst because they expect something in return?” Then, you've got a problem. 


But aside from that, I don’t think the mere fact that it has not already been dissemi- 
nated—perhaps because the company doesn’t want to send their stockholders something the 
size of a telephone book—makes it improper for them to tell an analyst. 


MR. PARKER: 


Would not make it improper? 


MR. LOOMIS: 
That’s right. 


MR. PARKER: 


Or, suppose the management says, “We ¢an’t talk without the advice of counsel about 
earning prospects’? . 


MR. LOOMIS: 


Well, there, as you know, we are on more sensitive ground. I think that a corporation 
has no legal obligation to decline to talk to a competent and responsible analyst about earn- 
ing prospects, provided they don’t go overboard and are not trying to give their stock a 
little jiggle. And it’s up to the analyst to tell the difference, and I suspect most of you can. 


MR. PARKER: 


Or, if the management should say, “We can’t talk about the trends in our business 
prospects?” 


MR. LOOMIS: 
| I think they can and should. 


MR. PARKER: 


What should the analyst do in a situation where he has received some information and 
he really can’t tell for sure whether it’s “inside information” or not within the context of 
this very narrow definition, but perhaps his experience suggesis that it is? 


’ 
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MR. LOOMIS: 
. Well, again, this assumes that he just somehow came across it without having set 
about deliberately to obtain inside information, and he has no reason to believe that some- 
st one is slipping it to him in the hope of receiving a benefit in return; then, I don’t think he is 
‘ inhibited. As I said earlier, if he hears it in a bar, well, that’s okay. His only problem here f 
is that while he may not have actually violatea anything, his story that he just somehow 
came upon it has to be a creditable one, or else there may be a problem. 
MR. PARKER: 
oan. the management were to discover that “inside information” on a specific subject is 
beginning to leak out or is likely to leak out in the near future, what steps shc.ld that 
management take? 


S Sn we ote! 


MR: LOOMIS:..-. 


The New York Stock Exchange says in the statement referred to, that in such a con- 
. ‘tingency management should promptly release ine information to the public, even if it 
would otherwise prefer not to, and I would agree. 


MR. PARKER: 


of publicly held corporations. Because of their positions as directors, they receive “inside 
information” on a regular basis. Do you think that this is too dangerous a position for such 
a person to be in, and what should he do about it? : 


--> ~ Many bankers and brokers, including some security analysts, are on boards of directors 


MR. LOOMIS: 


+z ~ This,I think, is a matter of individual judgment and decision. There are risks in this 
"relationship, particularly for a brokerage firm. It can make the firm uncomfortable if they 
have information which they know their customers could use, but they can’t give it to them. 

The Stock Exchange, again, discusses this point in their statement and says that where a 

** @ireetor who also is affiliated with a brokerage firm receives inside information in his capa- 
Myeity-as director, it is his duty to the corporation of which he is director not to make use of 
that information to the market advantage of his firm and his customers, that it is his duty 

> fot to make use ofitana'to keep it quiet. And that is just the position he is in. It may be an 


~ uncomfortable one. 
kt Te Wo Ue oe 


sett de.- 4+ 5-11 ‘other hand, many firms think it useful for themselves and their customers to be 
represented on boards of directors. There is certainly no law against it, but it is, I think, 
highly i nportant that a representative of a brokerage firm who assumes a directcrship rec- 
ognizes not only the risks that are inherent but is particularly aware of and sensitive to his 
responsibilities as a director. 
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MR. PARKER: 

Many analysts and their employers have large numbers of customers with widely diver- 
gent objectives. Where the analyst has reache¢. a conclusion based on non-inside informa- 
tion, does it seem logical for him to advise all of his customers of his conclusions, even though 
the recommendations may be inappropriate for many of them? 


MR. LOOMIS: 


That really isn’t a problem of inside information, as I see it; maybe I am misunderstand- 
ing it. It’s more a problem of the responsibilities of someone who undcitakes to advise his 
customers as to their investments, and I think that if the analyst feels that for some particu- 
lar customers a particular security may be undesirable or unsuitable, then he shouldn't do 
anything which would lead to their buying it. 


MR. PARKER: 


Since the world is made up of imperfect human beings, it is not unusual for a company 
or an analyst to guess wrong on the importance of a piece of information. And management 
certainly sometimes fails to recognize the significance of a piece of information and the im- 
pact that it will have on the market place. These estimates may turn out to be either on the 
side of overemphasis or underemphasis of the significance of the matter. Similarly, analysts 
can make the same sort of mistakes. Are corporate managements and security analysts to 
be judged by what subseqventiy happens in the market place as to what is and what is not 
“inside information?” 


MR. LOOMIS: 


This was discussed at considerable length by the District Court in the Texas Gulf 
case, and the Court of Appeals agreed that there is a certain danger in these cases of 
judging people by hindsight, and obviously, I don’t think this should be done. It is 
sometimes hard to avoid it. In the Texas Gulf proceedings, it was suggested by the Court 
of Appeals that the market movement which, in fact, resulted from the dissemination of 
this information, is evidence as to its materiality. I don’t think there is any way of deny- 
ing that. On the other hand, the fact that the market reaction was, as it sometimes seems, 
illogical and perhaps either under or over what could reasonably have been expected 
logically, should not affect the result. It’s a question of looking at the thing at the time 
_you had the problem, not in the light of hindsight. 


MR. BLOCK: 
That is the list of formal questions which we had prepared t 
remaining questions have been handed in by the audience. 


The first question I would-like to ask -- and this one is really my own — is the re- 
lationship between someone who provides investment services and the customer. The 
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customer relationship, as viewed by many people, is a continuing one. A typical example 
might be an investment counseling house that gives a “hot” issue to the first 10 names 
on his alphabetical customer list, because that’s all of the stock he got on this ‘hot’ issue. 
Then on the next “hot” issue he gces down the alphabet and gives it to the next several 
customers and tries to treat them equally over a period of time, as opposed to dividing 
up his 400 shares, one share each to 400 accounts and still having 200 accounts he can’t 
give any to. i 


Would you say anything about that? 


MR. LOOMIS: 


I recognize that this is a practical problem for counseling firms which they deal with 
in various ways. I think that probably all I can say is, they should inform their customers 
of what their procedures are in this regard so the customer knows what he is getting into, 
and that insofar as is reasonable and practicable, these procedures should not be designed 
to favor particular customers over other customers. 


MR. BLOCK: 
Thank you. 


Our next question is, “Is the SEC in the midst of establishing a new policy, or is 
it merely enforcing existing policies?” 


MR. LOOMIS: 


We believe that this is not a new policy. The doctrine that insiders can’t trade on 
inside information has its roots in the common law back in the 19th century, though 
it was not very well developed then. It was picked up almost immediately after the Ex- 
change Act was passed and the rule was adopted in cases going back into the early 40’s. 


Of course, our securities markets are changing. Somewhat more sophisticated ques- 
tions and more sophisticated institutions are around now, and the law, as it always does, 
develcps and changes to meet the changing circumstances, and the courts do a little 
more of that than we do, frankly. I don't think, however, that the foundations of what is 
being done are at all new, though some of the implications are. 


MR. BLOCK: 


The next question is, “Do you expect these recent events, such as the Merrill, Lynch, 
matter and court decisions, such as the Texas Gulf Sulphur case, will result in ompanies 
being more open with information or more closed?” 


MR. LOOMIS: 


Well, I don’t want to talk about the Merrill, Lynch case. I’m not sure that really pre- 
sents this problem, anyhow, because allegedly the information was about to be disclosed, 
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and it was four days later. But, as I understand it, we believe it likely that when the dust 
settles, corporations will be a little more apt to disclose material facts promptly in order 
to avoid ernbarrassment for insiders and others. 


MR. BLOCK: 


Here is a question that is very important. You have already had two questions asked 
you about analysts in bars, and as it was answered, one suspects that you may be en- 
couraging them to visit bars more often. This question says, “Do I correctly understand 
from your answer that information which is one degree removed from the insider is not 
inside information; that is, heard in a bar or from another analyst?” 


MR. LOOMIS: 


The problem there is, is it good and reliable information from a reliable source? 


As to another analyst, we haven’t moved this far, as I attempted to convey. There 
is, I think, I do not guarantee, in these cases some element of the person who receives 
} information having reason to believe that he is getting it because somebody is breach- 
ing his duty, and if you get it from another analyst, well, you may have no basis for 
such an assumption. 


=e 


& MR. BUOCK: 


“As an analyst, is it proper to inform some investors — institutions, for example — 
of an opinion or recommendation in advance of broad dissemination to the client as a 
whole?” 


I think that’s really the Merrill, Lynch case. 


MR. LOOMIS: 


Well, again, I want to stay away from the Merrill, Lynch case. However, we have en- 
countered situations, where some well-known investment advisory firms whose recom- } 
mendations carry weight, the mere fact that X & Co. says that the stock is a buy is 
likely to lead not only X & Co.’s, numerous customers but the market generally to react. 
In those situations, we have raised a question about the practice of such a firm in sending 
out advance telegraphic notations to a few clients as to what it’s going to recommend 
next, and sending the rest of them the same recommendations by second-class mail. In 
this situation are they sure that the less-favored customers are entirely ‘aware of what’s 
going on? 


MR. BLOCK: 
“What about the corporate official who is obviously on the so-called ‘insider’s’ list who 
unknowingly buys and sells stocks a few days before the release of information of some 
importance?” 


8 OT RE EN Same or ee met eet 


ee 
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MR. LOOMIS: 


=--There is no such thing as an “insider’s list,” that I know of. Particularly in the Texas 

Gulf case, and the Commission in the Cady Roberts case indicated a disposition not to have 

) any such lists. As I recall, in Texas Gulf there were one or two people who we thought 
,- knew about the mineral strike, but the evidence didn't show that they did, and upon the 
- basis of that they got off. 


MR. BLOCK: 


“There is a fairly standard clause in most underwriting agreements that calls for 


the company to furnish continuing information periodically to the underwriting organi- 
zation. Should this information be considered ‘inside information’?” 


MR. LOOMIS: 
~ “That, of course, depends on what it is. I think however that there is a problem de- 
’.° Syeloping in the practice of underwriters, particularly underwriters who bring a new 
company to the market and who have very considerable bargaining power, to insist that 
- -~alt types of information be furnished them before being disseminated to the public. Now, 
they are running a risk in collecting information which might put them in an embarrass- 
ing position. : 


MR.. BLOCK: 


“The thought that the analyst is home free on inside information from non-company 
sources is not clear, particularly with reference to the Texas Gulf case.” 


MR. LOOMIS: | 
Well, I don’t know if I — 


MR. BLOCK: i 
cp We may be back in the bar again. 


MR. LOOMIS: . 


ir. Y think we may be back in the bar again. And in any event, in the Texas Gulf case 


:.. yeland-not charge the so-called “tippee” with anything, but the Court in its opinion re-- 


marked that while it expressed mo view as to whether their. conduct: was illegal, it may 
have ‘been equally: reprehensible.-I think’ what was meant by. that:— and any lawyer 
G&irhave his opinion —-is that if there is some sort of a conspiracy going on so that the 
, person who gets the information knows that it is not intended for him, and the person 
#41 vho- gave it to him shouldn't have given it to him, then the Court regards acting on it 
as reprehensible. On the other hand, if there is no ground for such concern — and I may 
be.wrong — the analyst is probably home free. 
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MR. BLOCK: 


“Please discuss the propriety of an analysi’s 


personal transactions in the securities 
which he follows or recommends to his customers, and do you have any suggested policy 


on this?” 


MR. LOOMIS: 

This is not an “inside information” question. This is a question of an analyst’s, and 
particularly an irvestment adviser’s, duties as an investment adviser. The Supreme Court 
of the United States, in the Capital Gains case, affirmed the Commission’s view that it 
is a fraud for an investment adviser to trade on the market impact of his own advice. I 
think it may very well be equally wrong for an adviser to endeavor to make a profit by 

_> giving himself the benefit of his recommendations first. 
MR. BLOCK: 
“Since insiders are required to report their purchases and sales of stock, should they 
. be-required to report sales of put ard call options?” 


MR. LOOMIS: 
Yes, they should, and if we hayen’t adopted a proposed rule that would require that, 
I’m not quite sure whether we have, but I think so, and we should. 


- MR. BLOCK: 
“What questions are not appropriate for an analyst to ask management?” 
MR. LOOMIS: 
I don’t think I can answer it at all without knowing what questions analysts do ask. 

I have been told by my friends in this group that it’s not regarded as ethical practice for 
an analyst to try to pick up advance information on something like a dividend cut or a 
merger, by bringing pressure to bear on the company to give this information to him 
before they give it to anybody else, and I think that’s right. 


MR. BLOCK: 
ana ce ta corporate president tells the analyst that a significant piece of news has been 
Service and proceeds to tell the analyst about it. Must 


peleased. te ine Dow Jones News S$ 
cthe-analyst wait until that information appears on the “broad tape” before releasing it 


yto.hiis office or. customers?” 
Bt ene 
MR. LOOMIS: 
Well, that question, at least the essential question was discussed in the Texas Gulf 
opinicn. The question is when the inside information ceases to be inside information be- 


OWA cod 
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cause it has been disseminated to the public. The Court declined to lay down any general, 
..-pread rule and gave us, the suggestion that we assume the pleasant task of providing 
one. But the Court did suggest that it was improper to put in your buy or sell order after 
the information had been given to Dow Jones but knowing that it had not yet appeared. 


MR. BLOCK: 


" L “ff a company is aware that current quarterly earnings will be disappointing, may 
this be disclosed to an analyst without simultaneous public disclosure?” 


MR. LOOMIS: - : ; ald ce ert 


If the company knows or is quite sure that its earnings are going to be significantly 
disappointing, whether or not it is illegal to sell an analyst before disseminating it, it would 
I‘think, be contrary to the Stock Exchange's policies, with which we agree. 


MR. BLOCK: 
“Ifthe brokerage firm recommends a sccurity-and an officer of the firmris a dircctor 
of the ¢éompany and is aware of “inside information” at the time of the recommendation, 


how can that officer prove he was not guilty of passing on “inside information” to his re- 
Souris ae y g 
“search department?” 


MR. LOOMIS: 


Well, he wiil just have to try to figure out where they got it from and document that 
- “-information. That is one of the hazards of the relationship. 


MR. BLOCK: ae | Dee ere 


-. _“Didn’t the New York Stock Exchange statement indicate that any information given 
to an analyst shall also be disclosed to the public at the same time?’ 


MR. LOOMIS: 


~~ Tt think not, except, of course, that as to material information, one of the overriding 
aspects of their policy is that it shall be given to everybody just as promptly as possiole. 


oe 


MB., BLOCK: 


are 
whan. atewn wee 


“Announcements of merger discussions between Company A and a privately owned 


3 


AN What. 


ae ee * 
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MR. LOOMIS: 


This is a very difficult problem. The Stock Exchange's statement that was referred to 


contains a good discussion of it. I think that when a proposed acquisition reaches a stage 
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where it’s fairly definite, the company would be called or by the Stock Exchange to make 
some announcement. In any event, insiders might be prohibited from trading on the basis 
of their knowledge that this is what the deal is going to be. We have a case pending in the 
District Court which raises precisely that point. On the other hand, just to make life dif- 
ficult for all of us, there are some companies which like to stir up a little excitement by 
announcing a contemplated acquisition which somehow never occurs. It’s not an easy 
question and really requires an analysis of the facts in each case. 


MR. BLOCK: 


“Assume a major publicly owned company with sales exceeding a hundred million 
dollars and listed on the New York Stock Exchange introduces a new product. The 
analyst studies the potential impact of this product on sales and earnings and then for 
the first time meets with company management and discusses his conclusions, which are 
_ that the product will have a major impact on earnings per share. The company recog- 
~ nizes the estimates as being quite good and accurate. Ai this point no other release re- 
garding the earnings impact of the product has been made. Does the confirmation of the 
‘analyst’s projections at that time constitute ‘inside information’?” 


MR. LOOMIS: 


I don’t know from whose viewpoint you are looking at this. Is the analyst inhibited 
& -because his previously made computations were verified by the company? I think he 
should not be. On the other hand, if the company knows that the analyst is going to nut 
this out and some people are going to get it, and it is all that important, I think under 
the Stock Exchange policy and for the benefit of all concerned, it’s time for the company 
to make an announcement. ( i 
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"INFORMATION AND THE SECURITIES MARKETS" 


Although I certainly appreciate the opportunity to speak 

to you this afternoon, .1 must confess that at one point lI 
developed some slight misgivings. When I first accepted your 
d 


gracious invitation to speak, the Texas Gulf Sulphur case 


a 


not yet been decided by the Court of Appeals for tne Second 


Circuit. At that time 1 thought that I might ta alk avout some 
interest’ ng and relat ‘ively non-controversial topic like the 


European approach to disclosure or the general role of ublic 
relations counselors in the disclosure process. 


In the meantime, however, Tex e Cult has cone down , and 
the Public Relations News has is ey "The practice of 
financial public relations is thre atened With extinction £2... 
[the decision] is permitted to stanc. This is eertainly strong 
language. When I first. read it, I felt a bit as though, when 
this Sunday came, you might ee some gort of sacrificial ceremony 
in mind -- with me the sacrifice. Pespete this initial apprehen- - 


‘gion. I am happy to be here. 
b t 


I should state at the outset that what I shall say are my 
own.views and do not necessarily reflect the views of other 


ny ’ 


members of the Commission or of the staff of the Commission. 


I hope that I ¢an use this opportunity to suggest to you 
that the concept in Texas Gulf is both a rather logical and a 
practical development, one that flows from our naticnal commitmenc 
to ‘broad private ownership of American industry and tl 


day environment where for the most part our citizens 
such ownership is in the secondary trading markets, 
from the new issues markets. I shall try to dave luo 


later, because I think tS ePessentss al to understand the Vv 
a fag | Se caren eee pa es digs eee s oe . : 
context of these Rule 10b-5 developments before juazi 
propriety of their particular ee ations 
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ie be to increase racher than decrease the flow of corporate informa- 
nd to make your function more rather than less important. 

After all, the Commission, too, must mend its public relations 

fences. It is important that both you and we see the same nexus 


between these developments and the unique nature and achievements 
of the American capital markets. 


I do not mean to imply any criticism of your initial 
reaction to Texas Gulf. After all, lawsuits are never very 
pleasant things. And. some corporate counsel have in fact advised 
their clients to restrict their public disclosures -- at least 
for the time being. It, is expectable that counsel would lead 
their corporate clients down the road of caution, particularly 
when the law is uncertain. Probably some will continue to do so 
until the implications of Texas Gulf become more clear. But others’ 
have already recognized that this is only a short-term situation. 
Indeed, some knowledgeable people have claimed that any immediate 
decceese in corporate disclosures has been relatively slight. 


It will probably be some time ‘before the dust has fully 
settled, and substantial agreement is reached on the question 
whether Texas Gulf and other recent developments under Rule 10b-5 

a are consistent or inconsistent with the basic aims and philosophy 
of the securities laws. Until that time we can expect some 
continued uncertainty whether the wiser course for corporate 
officials is to increase or decrease the extent of the disclosures 
made by their corporations. If the result is a decrease, then 
clearly the Commission's effort has been counter-procuctive. But 
I don't think that the eventual result will be a decrease, and 

for a number of practical reasons. 


For the some 6,000 widely held corporations that are subject 
to the periodic reporting requirements of the Securities Exchange 
Act the only open ; dl is not whether to disclose any 
particular material levelopment but whether to disclose it prior 
to the required reporting time. 


oniiuecares, if the corporation's securities 
the New York or American Stock Exchange, the corporat 
certain contractue nmitments to the exchange. In 
this year (a month before the appellate opini T 
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Even if increased disclosures were not affirmatively 
required by. law or contract, they would make good business sense. 
Unless important corporate information can be restricted to only 
the most select group of corporate officials, the risk of a 
breach of corporate security can only be avoided by prompt public 
disclosure of the information. Particularly for large companies 
it is unreasonable to expect all potential insiders not to buy 
or sell for extended periods because of their company's 
non-disclosure policy. If all significant information about a 
corporation is disclosed promptly and fully, then it will be 
difficult to suggest that the insiders of the corporation have 
engaged in improper trading. A prohibition against trading on 
the basis of inside information gives a corporate insider a 
personal interest in making available to the public as much informa- 
tion about his corporation as he can. Could not this aspect of : 
Texas C1ilf lead to increased corporate disclosures? 


Finally, in the competition for investment capital, funds 
tend to flow in the same direction as analyst interest anc 
public confidence, and that interest and that confidence must 
rest in the end on the availability of information and assurances 
of fair dealing. 

In this regard, i recently had occasion to talk with an i 
English investment manager who regularly visits the United States 
in order to keep in touch with businesses in which his clients 
are invested. Shortly before I entered his office he had received 
calls from two companies in this country canceling appointments 
that had been arranged for a forthcoming trip of his. The 
companies had given no reason, or the Texas Gulf decisicn as the 
basis, for their action. My English friend stated that one o 
the reasons he and other Europeans liked to invest in American 
companies is tne reddy availability of information about then, 
both in published form and in informal discussions with analysts 
and other interested persons. The American traditions of open 
access and open accountability to public shareholders is an 


es Q 
concerned that zhere would occur here a regression in this respect. 
It was fairly S 

would be markedl: 
if our corporations adcpted a policy of 
Texas Gulf. 
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manasements 2. likely be only temporary. I also said, while I 
was sure this was not what he had in mind, ‘to the extent large 
investors papliie wath meetings simply as inside pipelines to 
special information, meetings for such purposes were self-defeating. 
They destroyed the very characteristics he professed to admire in 
the American markets. To the extent, however, that such meetings 
were a forum for testing the meani' g of public information, for 
filling in lah eed in analysis, for forming a direct impression 
of the quality of the management, and so forth, I did not think 
there was anything in Texas Gulf that should préclude such meetings. 
'n fact, so long as such meetings were not devices to provide 
waterial information to favorite investors so as to enable them 
"o get a jump on the market, they advance the philosophy behind 
the federal securities laws. My English friend, of course, 
assured me that he was not interested in special inside informa- 
tion but did want the opportunity to exchange views with management 
and to get a better feel of the company. 


The concern in the investment community on how Texas Gulf 
may affect relations between corporations and outside securities 
analysts is understandable. In this particular area there may 
even be some conflict between the two underlying purposes of 
Rule 10b-5. On the one hand, disclosures to securities analysts 
do serve as a means of conveying information to the investing 
apes pea is particularly true since analysts will often be 
in a position to collect, evaluate and translate information into 

more mea retin form than would directly interest the average 
ineeecer in Spr raw state. On the other hand, disclosures made to 
particular analysts for the first time will necessarily reach their 
own subscribers before they reach the remainder of the investing 
public. 


I do not think that this problem is insoluble, or that 
corporations can do no more than regurgitate their prior public 
disclosures to analysts. There is nothing inherently wrong in 
meeting with analysts either singly or in grcups. In my opin 

management is not hibited from giving previously undisclo 
information to a | icular analyst if the same information 
be given to any othe responsible person who took the 
if the information is not of such major significance t! 

i chat it be given to all investors oe 
through t! ws medi Of course, we are all human, ar 
may be times when information at an extraordinary natur 

either in answer to a perceptiv juestion or in the course 


heated dis sions Ls at case the corporation should issue 
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press release as soon afterwards as possible. I understand this 
to be essentially the position spelled out in the New York Stock 


Exchange's Company Manual, and I am in accord with it. 


I know that there are a number of definitional and 


procedural questions that are in your mind. It would be im ossible 
for me by the nature of the matter to spell out, precise uides in 


gui 
my brief talk here or in the question and answer period fol 
I am sure you are eware though, that the Commission in its 
has focused on extraordinary information, the matters relat 
to a corporation that could hardly help but be important to a 
reasonable investor in deciding whether he should buy, sell or 
hold securities of the corporation, matters that would be likely 
to have substantial market sack, As the Commission's dis- 
tinguished General Counsel, Phil Loomis,-said recently in 
Atlanta, inside information is significant information that has 
not previously been publicly disclosed and, generally, is "not 
merely one link in a chain of analytical information." 


a 
= 


The president of the New York Stock Exchange in a recent 
talk said he thought a good ule of thumb would be to ask yourself: 
"Would you buy or sell ‘securities for your own account on the 
basis of this information?" I would agree with him that in all 
but a few cases the judgment would be an obvious one. I also 


‘liked the Exchange's general approach -- "When in doubt disclose." 


{ found Harold Burson's article "Guidelines for Financ‘ .1 Disclosure" 
in the November issue of the Financial Executive ma 
diseussion of the definitional ang procedural aspects 
it to you as a thoughtful treatment of cha bechien invo 


I do not expect that Texas Gulf can be the last 
area. There are still some legal problems that must be worked out. 
Further elaboration of the application of the general standard of 
materiality to specific factual situations will be necessary 
problem of damages for misleading corporate publicity looms 
I would think that more flexible rules will have to be devised so 
as to afford some redress to injured investors without imposin 


oe 
Draconian monetary dee ow on the Corporation and its dance cnt 
public shareholders. Problems such as these are not easy ones, 
but they can be solved if we continue to fae in mine the basic 
ends. I hope vou can see that you and we are seeking the sane 
basic ends, and that you should have ee unreasonable to fear 
from the Conmissicn. 


ell an an aoe 


° 


ae | ~~” 0264 


There has also been some fear expressed that the Commission 
may use Texas Gulf to look over the shoulders of management every 
time it issues a press release. Let me make it clear that we do 
not expect to become after-the-fact rewrite men for all corporate 
publicity. The vast majority of corporate managements that 
diligently investigate the facts before issuing a release and 
then accurately summarize those facts in the release have nothing 
to fear Trem us. | re well aware that there are matters of 
judgment involved here. PF 
quickly, and we cannot 
artfully worded as regi 


I would like to conclude my talk by coming back to two 
points I suggested at the outset. - 


First is the economic context in which the disclosure 
concepts are being related to the trading markets. ‘the vast bulk 
of securities transactions in the United States represent transfers 
of ownership of already outstanding securities rather than the 
purchase of new securities. In an interesting article in the 
August issue of The Institutional Investor magazine, Sidney Homer 
points out that in 1967 gross new issues of United States corporate 
equities, including stock issued on conversion of convertible 
securities, amounted to $4.7 billion. Looked at on a née. basis, 
that is giving effect to repurchases and retirement of outstanding 
equities, the net new morey raised amounted to only $2.3 billion. 
This compares with his estimate of gross purchases of equity 
securities, both listed and unlisted and including new issues, 
during 1967 of $151:billion. 


Looke” at another way, public offerings of common and 

preferred stocks for cash in 1967 aggregated $2.6 billion. In 

1967 the volume of stock trading on the New York Stock Exchange 
16 


was $162 billion. Thus, new offerings represented only 1.6% of 
the NYSE volume. . Even in the immediate post-war Years the collar 


n P 
never exceeded 12.5% of the vcalume on the 
a relatively steady decrease in this 

percentage since the Korean War to the less than 2% that existed 


t 
in 1967. 


Thus, when vou lock at the whole universe of securities 
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account for this, of course, including the enormous increase in 

institutional savings that has far outpaced the supply of new y 
securities, the impact of mergers and acquisitions, the alternative 
of debt financing, and, most importantly, the accumulation of 


7 


cn 


retained earnings by corporations in our prosperous economy whi 
provides along with depreciation reserves the internal funds with 


which to finance new plant and equipment. 


“A factor in the retention of earnings is the willingness 
of American investors not te demand higher dividend payouts and 
to allow corporate managers to reinvest retained earnings. The 
capital gains tax.adcvantages, I believe, account for only part 
of this investor willingness. I believe that an equally strong 
aspect is the confidence American investors have that they will 


: be’ reasonably well informed about what management is doing with 
the retained earnings, and their confidence that when they wish 


be 


for whatever reason, they will be able to ao eo ab a price 
representative of the value of the corporation at that time. 

Thus the liquidity and depth of the trading. markets and the 
accuracy and fairness of their pricing system are important 
ingredients in investor confidence. These in turn depend upon 

a continuous flow of accurate information from the corporations. ’ 


to convert their equity interest in the corporation into money 


I believe it is against this economic background that 
_inereasing disclosure attention is being given to purchasers and 
cellers of outstanding securities as distinct from the more 
classic disclosure provided to purchasers of new issues oc 
securities. 


The other peint is the assumption or implicit premise in 

| our securities laws, ‘and in the standards of our national securi- 
i. ties exchanges, that there is an affirmative public value for the 
society in broad private ownership of American industry. There 

is a strong national sense here in favor of having large numbers 
of the American population participate in the ownership and growth 
of the American economy. 


The American public was first invited and encouraged to 
come into the securities markets in a massive way in the 1970's. 
Tt has been said that @ basic mistake of that period was that 


the rules of the securities markets were then framed for 
the professionals and operated heavily in their favor and ultimately 


to the disadvantase of the large number of averag investors whoa 
| aaa Si * 


were coming inte the market. As 4 result of the crash of 1929 and 
the ensuing depressicn there was a massive fi¢eht of conticence 


from the system. 


eee mic 4 Some 


Congress might have reacted in two ways to this development. 
It might have concluded that equity investment was too risky an¢ 
not an appropriate vehicle for savings by the average citizen of 
ordinary means, that the purchase, sale and ownership of equ’ 
securities had better be left to the professionals, the very 
wealthy and institutions. Congress, however, never really 
considered this (an essentially European model) as a practicable : 
alternative in a country with the large middle class that we have 
here. Instead, it opted in precisely the opposite direction., 


Essentially, Congress.reaffirmed the idea of wide private vi 

ownership of equities, -and through the federal securities legisla- 

tion established rules which it hoped would put .the average 

American investor on a relative information parity. In effect, 

it said that the public belonged in, that investors were entitled 

to accurate and equal information and a fair and orderly market. 

Congress felt that this:was the way in which confidence could be 

rebuilt in our securities markets. The expression of Congressional 

confidence in our private capital system is accentuated by its 

having determined on a disclosure system of regulation, rather 
© than a rigid-regulatory approach of a substantive character. It ( 

sought an effective balancing of the value of an individual's oe: 

making his own decisions with the value of protecting him where oo 

he is unable to get the facts for himself, of Che value of 

corporate management's freedom with its responsibilities to all = | 

the owners of the business. ces : \ 


It is a remarkable, wniquely American achievement. It is \ 
one that requires diligence on all our parts to preserve and to 
adapt to ite phenomenal growth. We are on a course, compounded 
of faith in.our capitalist ways and in the privilege of all : 
Americans to participate, that speaks to the strength of our * 
mation and its ideals. You here have an important, crucial : 
role in helping to guide this course, and I have every contidence 
you will perform it well. 


Thank you. 
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION, 
AT THE CENTER FOR RESEARCH IN SECURITY PRICES, 
GRADUATE SCHOOL OF BUSINESS, THE UNIVERSITY OF 
CHICAGO, MAY 8, 1969 


"Corporate Disclosures to Security Analysts” 


It was almost a year ago that I spoke here at the University 
of Chicago at the Seminar sponsored by the Center for Research in 
Security Prices. This Center has exercised a role of leadership 
in working for greater cooperation among economists and lawyers 
in analyzing the manifold aspects of our nation's securities 
kets, At my last apocarance here, I de about some ways in 
which the much oe pe ation could take place. The title to 
my talk was NEquity and Ef ficiency in the Boe ake Markets," 
I used the words "equity" and "efficiency" to refer respectively 
to the principal considerations of lawyers and economists 


Our tcepic this afternoon is "Quest for Optimum Rules Regard-~- 


.ing Disclosure of Information." JI shall deal with one aspect of 
that subject: corporate disclosures to security eels &. i ae 
so for two reasons: first, because I thought it would be most 
relevant to you here and, second, because this aspect of the dis- 
closure problem, perhaps more than any other, involves a possible 
conflict between considerations of equity and considerations of 
efficiency. I shall attempt to delineate that conflict and then 


offer some suggestions for dealing with it. In doing so, of 


course, in accordance with our customary sence » L speak only 
for myself and not for my colleagues or staff at the Conrmission. 


The Job of the Security Analvst 
There are presently some 15,000 security analy 
country. Of these, approximately 12,000 have sati 
three-year experience requirement and are members n 
cial Analysts Federation. These security analysts are a hichiy 
professional group and, according to the March 19 
its members, 92 per cent of the analysts have at least a bache- 


lor's degree and 48 per cent have at least one higher degree, 
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‘conflict between considerations of equity and considsrati 
efficiency. I shall attempt to delineate that conklict and then 
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I would also like to assure George and others that the 
Commission is very conscious of the fact that administrative 
agencies are a composite of functions that must be kept sepa- 
rate. In accordance with the Administrative’ Procedure Act 
and with general views of the way administrative agencies should 
operate, we go to great lengths to keep our judicial, enforce- 
ment and legislative (rule-making) functions separate. 


Corporate Disclosures to Security Analysts 
val besa) Celie ASS ce oma a PS NT VE sceneries _ _ 


It was almost a year ago that I spoke here at the University 
of Chicago at the Seminar sponsored by the Center for Research in. 
Security Prices. This Center has exercised a role of leadership 
in working for greater cooperation among economists and lawyers . 
in analyzing the manifold aspects of our nation's securities mar-, 
kets.. At my last appearance here, I spoke about some ways in 
which the mich needed cooperation could take place. The title to 
my talk was "Equity and Efficiency in the Securities Markets," and 


‘I used the words "equity" and "efficiency" to refer respectively 


to the principal considerations of lawyers and economists. 


Our topic this afternoon is “Quest for Optimum Rules Regards 
ing Disclosure of Information." I shall deal with one aspect of 
that subject: corporate disclosures to security analysts. 1 do 
so for two reasons; first, because I thought it would be most 
relevant to you here and, second, because this aspect or C 
closure problem, perhaps more than any other, involves ap 
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offer some suggestions for dealing with it. In doing so, of 
course, in accordance with our customary practice, I speak only 
for myself and not for my colleagues or staff at the Commission. 


The Job of the Security Analyst 


There are presently some 15,000 security analyst 
country. Of these, approximately 12,000 have satisf 
three-year experience requirement and are members of 
cial Analysts Federation. These security analyst 
professional group and, according to Che 9 


o 
its members, 92 per cent of the analysts have at least a bache- 


1 4 ee , 26 lg : ’ a h e ° 1 " 
lor's degree and 48 per cent have at least one higher cesree 
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The breakdown of the businesses in whic 
analysts are employed is interesting:* 28 per ce 
by investment dealers, and .20 per cent by commeric anxs. e 
are the two largest employers of analysts. Looked at ancther way, 


investment dealers, counseliors and research firms together and 
up to 47 per cent of the analysts. The institutional “investors-+ 
commercial banks, insurance companies, mutual funds, endownent 
and pension funds, and industrial corporations--had about 44 per 
cent. Thus, about half of the expert analytic ef fort 16 in tae 
institutions and about half in the securities firms. The balance 
of nine per cent includes academic and miscellaneous categories. 


In a commendable effort to upgrade the qualif 
profession, the Federation administers a series of 
tions and confers the title of Chartered Financial 
those members who pass the examinations. There are a 
CFA's. 


You could describe the security analysts's job as composed of 
three subjects with interrelated phases: the gathering of data; 
the digestion and interpretation of that data; and finally, the 
evaluation of the security. Now those analysts who are working 
as portfolio men may aico be making the eventual investment deci- 


ye 
Sion, But that is mot part of the analytic process as ; 

shall focus my remarks this afternoon on the information-colle 
phase. That is where conflict between equity and ef i 


most possible. 


«Business Percent 
Investment dealers ae ’ 28 
Investment counsellors © 12 
Investment research firms ie 

47 
Commercial banks 20 
Insurance companies 12 
Mutual funds 6 
Endowment /pension funds 2 
Industrial corporations be 

ah 
Academic/government : 3 
Other 6 
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Tne Practical Problem 
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It is a practical problem to gather the data. The analyst 
begins with public sources, penerarty. In large part, they 
sist of formal documents required by the Commission: registra- 
tion statements under the '33 Act for public offerings; regis- 
tration statements under the ’34 Act for listed or widely held 
OTC securities, proxy ‘statements, information statements, 
reports to shareholders, and the periodic reports that are pro- 
vided under the Commission's reporting system on an annual, 
annual and current basis. 


Some of these required documents have not been sufficie 


ntly 


accessible in the past to facilitate their maximum use by analysts. 
The new system that the Commission is using. to reproduce documents 


on file there, I hope,is going some distance toward eliminat 
that dissemination problem. 


2ne 


In addition to the reports and other public documents requirec 
by the Commission, corporations customarily publish a wealth of 
data about themselves,' either voluntarily or in response to formal 
or informal rules of stock exchanges or the National Association 
ef Securities Deaters., . In sage” due to the nature and timing of” 
the reports required under the Comnission's Pee reporting 
system, the most up-to- date information will probably be found In 
such sources as quarterly reports and corporate press releases, - 
rather than in ae ommission's public files. ‘Whiie additional 
improvements in the periodic reporting system are called for, in 


3 
no case can the system age an appropriate vehicle for rap: 


and widespread disclosure. 


Of course, the analyst may also turn to secondary source 


corporate informat ion and he usually does. Any goo 

rary will contain copies of the various statistical services 
many of the advisory publications as well. The statistical 
vices gather previously publi 

form. heir revorts do not usually 
tion obtained directly from the corp: 


services ar tocis fac aby are 
interpretati d data. buat insofar a: 
tistical ser 4 Of are 1 Tne 
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published data In the first place, the published information 
about a corporation is often not sufficiently detailed for the 
analyst's purposes. To some extent this arises because of imper- 
fections in the Comnission's disclosure rules. For example, 
analysts are cuite naturally interested in the breakdown of re- 
q ported sales and earnings figures by product line or by lines of 
business. If the Comaission adopts the proposed revision cf the 
revistration forms in this respect and then follo ho wi 
: the recommendations of the disclosure stud 2 
direct contact between analysts and manage 
vital investment information should not be 


In terms of the detail of the data, it is probably not feasi- 
ble to satisfy the analyst's desire for information throug! 
Tished sources. Publication is expensive for the i 
it is questionable whether it is appropriate to require ail the 
shareholders to pay for the publication of in-depth information 
that is sought only by the more sophisticated analyst. 


There are also certain types of information that are not 
susceptible to full disclosure on paper because they cannot be 
reduced to words or figures. Ine of the most important consid- 


--_—_@---—- Se 


erations for an analyst is an evaluation of the abilities and 
. initiative of management. Although the paper record of past 
achievement is important in that evaluation, personal contact 
can also be important. An analyst considers his contact with 
management persons in the flesh, including an opportunity to see 
how they handle themselves, as an important part of the informa- 


tion-gathering phase of his work. 


Finally, chere are some types of information that are theore- 
tically susceptible to public disclosure, but for policy reasons 
are not required to be disclosed to the public in published form. 

| For example, the Commission does not require corporations to re- 

| port their future competitive strategy. Nor do we require them 

; a to publish their internal projections of sales or or 

capital expenditure. Indeed, we prohibit their publ in 
prospectuses. In the absence of any such requiremen corpora- 
tions ar~ ordinarily unwilling to put such informati on the 
public fecorc, If the informati : ‘dinarv sicni- 
ficance, however, they micht be ecore 
about such subjects to alysts ty te 
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them. They might do so either by means of affirmative statements 


to he analyst on these subjects or by comments on the analysts' 
own stated suesses or conclusions. This is a delicate area in 
the relationship between a corporation and a security anelyst, 
and I will come back to this later. Here I am simply trying to 
describe what the analyst seeks to do. 


For various reasons the analyst: does not complete the data- 
gathering phase when he has exhausted the published sources, about 
the corporation, for the reasons I have indicated, He then turns 


directly to management for: the additional information he desires. 


Sometimes, he does this in group meetings with other analysts or 
with the press present. At other times, he does it alone, either 
jn person or by telephone. Whether singly or in groups, however, 
the reality is that analysts are constantly seeking to acquire 
information. 


From econonist's point of view, the analyst serves a useful 
function by thus expanding the market's information‘input. We 
certainly rely on the free marke= system rather than on Govern- 
ment fiat to allocate investment capital among conpeting commer- 2 
cial users. And the collective investment judgment that emerges - 


. from this market system is only as good as the individual judg- 


ments of which it is composed. They, in turn, can only be as 
good as the information on which they are based. Consequently, 
the more information the analysts can bring to the market, either 
expressly or through their recommendations, presumably the more 
efficiently the securities market should operate. Indeed the 
heartening trend toward greater professionalism in the securities 
business is due in large part to the growing importance of the 
analyst. It doesn't seem to me desirable to restrict analysts 
solely to published sources. 


The Legal Problem 


BiAp 08 08g 


It is not enough to say that the security analyst performs 
an econonically useful function that promotes efficiency. Con- 
siderations of fairness are also important considerations that 
promote equity. The Court of Appeals, in the Texas Gulf case. 

Balk Ale Bit 
to wich George Shinn referred earlier, had this to sav: 


ali 


‘Nhe core of Rule 10b-5 is the implementation 

of the Congressional purpose that all investors 

should have equal access to the rewards of parti- 

' cipation in securities transactions. It was the 

intent of Congress that all members of the in- 

vesting public should be subject to identical 

market risks--wh ‘ich market risks include, of 

course, the risk that one's evaluative capacity 

or one’s capital available to put at risk may 

xeeed anothér's capacity or capital.” 
So note it is an equity and fairness concept and not an 

egalitarian one. In oe this basic philosophy, the 
Court did not oe ts decision to securities transactions by 
corporate officials on the basis of material inside information. — 
1é also held that the rule is violated by the practice of tipping-- 
that is, passinz on material inside information to others for use 
by them or their "sub-tippees" in effectuating securities trans- 
actions without disclosure or in’ recommending securities trans- 
actions on that basis. ‘This prohibition on tipping, like the 
prohibition on trading itself, continues until the information 
has been ma nee available to all parties to the pertinent securi- 


ties trans ELON, 


S ing. A sec 
information about a corporation 
employer or clients, either exp 
tion for their use in securitie 

erial insid nform 


provides materi 
otherwise available 
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analvsts. As long as the analyst isolates the information 
acquired in such contexts and does not allow it to be used for 

, either directly or by way of recommendation, 
there is no problem of tipping involved. I shall focus only 

on those disclosures to analysts that are made with the expecta- 
baton Ehat the information will be passed on or used directly for 


other purposes 


commedating Both Equity and Efficiency 


I have been describing briefly how the analyst functions, 
the importance of not restricting him.to published information, 
and the legal problems raised by not doing so. I will attempt 
to offer sone observations for our discussion this afternoon on 
the accommodation of equity and efficiency in this area. 


In the first place, whatever the results when all analysts 
treated equally, there is not warrant for favoritism in deal- 
with them. As the president of the New York Stock Exchange 
aptly put it, "A caste system for release of corporate infor- 

terion. 1 not consistent with our disclosure standards.’ In 
the Glen Alden case, it was the Commission's belief that the 
corporation had given highly confidential and material corporate - 
information to certain selected investors and would not have 
given.that information to any responsible shareholders or other 
investors who requested it. There was simply no warrant for sutna 
discrimination. 


- Of course, 5 don't mean that the treat .ent of each analyst 
mist be identical. It would be unrealistic to require that the 
president of a corporation spend as mich time personally with an 
analyst for a small: brokerage house as he would with an analyst 
associated with a large or major institution contempla ting the 
acquisition cf a large block of the corporation's stock. 
is no reason «hy all the trappings and social amenities 
the same. But the information that is available to the 


lysts should not differ 


* 


substantially. 
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Court of Appeals stated the test of materiality in two ways: 
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) insubstanti ‘ket variations. Thus, the 
wo key words in applying the “materiality” standard--and T con- 
sider the two phrasings in practical effeet to be merely ditfer- 
ent formilations of the same standard--are "important and 
"cubstantial.'' They must be matters of major significance. 
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lity depends on a large number of factors that 
ifferent directions. The size of the corporation 
A promising new product may be material for a 
; size corporation, while the sane product would not 
a corporate giant The same may be true of small 
1 tions, Corporate trends are al mificant. 
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uct mix is also a significant factor. An oil discovery for 

a one-product company in some other business may have greater 
importance than the same discovery by a company that is already 

in the oil business or that is already diversified. There is a 
very heavy clement of judgment in deciding what is material, but 
that does not necessarily invalidate materiality as a standard. 


I have mentioned only a few of the factors that must be con- 
sidered an determining materiality: the size of the corporation, 
e trends, seasonal factors, the product mix. 
atc is just a start. And if the information is not definitiyv 
in the sense that it relates to the possibility of a future deve- 
lopment that has not yet occurred, both the likelihood of the 


develoonent and its potential importance to the corporation zsust 

| be considered. Drilling information indicating the possibilit; 

of a billion dollar mine may be material, while information indi- - ¥ 
cating a similar degree of likelihood for a ten million dollar 


7 


mine might not, 


You must realize that I have been indirectly commenting on 

| the feasibility of rules. or guidelines on the materiality ques- 

ae tion. I shall expressly address myself to the general problem 
of rules or guidelines a little later. In the meantime, let me : 


fe) 
pass on to the next question--publication. 


If the information is material, and it has not been previously 
a 


published by the corporation, then we must ask whether the ang yst 

1s receiving information that is not available to the rest of the 
investing public If the information is extraordinary in nature, 

then.it seems to me it must be published before or concurrently ‘i 


ime it is being given to a single analyst or to a group 
lysts. The analyst and his clients are not’ entitled to any 
head start over the rest of the public. Of course, I ree ognize 

is) 


answer Co an especially perceptive question, a corpora 


be me CL ee 
Ofzicial may on occasion say something that he did not intend to 


disclose in this manner. If he promptly arranges for the puoli 

tien ct this information and reques 2 ar 

until this has been accomplished, I don't think that the covrcvare 
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investors, and inforn on may be valuable to si that would not 
be imnsortant to the average member of the investing public. The 
problo7 of publication that I mentioned earlier is particularly 
applicable here. For example, the avera ld pi 
bably be satisfied with an announcement 
covery senerally described the disc 

i i and in 


ts estimated meenituce, 
ipen which these conclusions we 
yst or institutional investor, however, 
tant to ascertain the underlying data and 


m conclu 
sions about the discovery. On balance; since the basic discovery 
has already been announced, I don't believe that a press release 
is the only perciissible way to disclose this underlying informa- 


tion. 


Let me phrase this reasoning in legal terms. The test of 
whether or not material information is still considered “insid" 
might be stated in terms of availability rather than publication. 
Of course, publication is one means of making the information 
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i gil) 
elieve that the information is sufficiently availab! 
popuaeaet on would make it’ available to any responsible pers 


: on 
who inquired. Or to put it more generally, “availability” is a 
flexible concept that should be matched in each case to the 


S 
nature of the information that is actually involved. 


To sum up then, it seems to me that favoritism should be 
avoided in corporate relations with enalysts. Individual anc 
group meetings with analysts are certainly not forbidden; and 
previously unpublished information of.a nonextraordinary charac- 


ter may be given aut at such meetings. Information of an extra- 
ordinary nature should first be disclosed by publication. Earn- 
ines ficures, whether extraordinary or not, should be oublished 
to all--that oniv makes sense. But there is nothing in Texas 
Gull oy in the other cases that’ would seen Co me to pre ae 
Gocuriuy inalyets fron periorming thei’ imporcaal economic, func} 
tions by; catherine data to supplemint published sources, 


. 
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f ton of further rules and guidelines has been much 
iebated : ep ‘ eh Shinn clearly posed it this afternoon. 
In the Texas Gu ase itself the Court of Appeals for the 
Second Circuit sugg eee that the Comnissior. promulgate further 
rules to ays how soon after a public announcement insiders 
may trade upon the basis of important information contained in 

neement. Since then, thoughtful persons have lined up 

of the question of whether rules or guidelines are 
‘ble or desirable. Recently, the press gave coverage 
oom comment sympathizing with those urging that en effort .~ 


7 


made at devising guidelines in the area of ins ide information. 


en, it seems to me, we debate abstractly among our- 
or not something is feasible or desirable but 
to trying it. Instead of continuing the debate, 
' want to call it, over guidelines, perhaps we 

should set systematic discussion of this particular sec- 
ment of the ider information area. We should not deluce our- 
selves that a. attempt will necessarily be successful or -nat 
it is a simple matter. The trouble with any rule-making process, 
as anyone who has lived through it must know, is that when you 
start drafting specific rules, it leaves room for and gives access 
to doing the very thing you are trying to Prevent That doesn't 
-bely the need to make the effort, but.we can "ce assume big - Ss 
a simple chore or one that will necessarily provide any g 
degree of certitude than we.now have. A well resear one. 
treatment of the subject by the Commission might not end u 
informative or much different than many of fhe guidelines 
have already been suggested by private individuals and gro 
They would, however, bear an authoritative basis that aout 
some guidance and assurance to the many persons of integri 
are eager to comply with the law. The Gor nission, in my 
should make every.effort to provide guidance where Enact is 7} 
ble. I think I have said enough as a basis for discussion an 
“quest .'’ ‘Thank you, 
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I suppose there once must have been a time when the 
role of financial public relations officers was completely 
enjoyable and not terribly troublesome. Corporate earnings 
were up, new products were flooding the markets, investor 
participation in equity securities was brisk and companies 


generally had ready sources of capital available to use for 


~ 


corporate expansion. Time and the economy, however, have a 


way of changing things, and your roles are not exempt. 


Today, the economy appears to be suffering from some malaise, 
and the securities industry definitely is, thus calling into 
question the capital-raising ability of the companies you 
serve and the securities industry we regulate. And, in these 
days of energy crisis, the fact that the companies you represent 
may turn @ profit does not, of course, necessarily guarentee a 
return for you to the pleasantness and less trying days of 
by-gone eras. 1 can imagine, for example, the chagrin with 
which the financial public relations officials for our oil 
companies faced the rather dvbious assignment of apologizing 
to the public for the profitable state in which these companies 


recently have found themselves. 


e 


. 
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Government regulation also hs a way of breaking up 

the pleasant reveries of past glorious days... In those oid 

days, corporate press releases and annual reports to shareholders 
were the principal means of disseminating corporate information 


to the public as well as to the corpora ition's own shareholders. 


Scant legal attention was then paid to most of these documents. 


It was just ten years ago, however, that the Securities 


Exchange Act was amended to require the regis tration, under that 


Act, of the equity securities of companies that were not listed 


on any national securities exchange, if they were held by at 


@ 


least five hundred persons and the issuer had at least one 
million dollars in assets. 
Prior to that time, the provisions of the Securities 


Exchange Act relating to the filing of periodic reports and 


@ 
Ou 


proxy solicitations, as well as certain other matters, appli 


only to companies whose securities were listed with a national 


securities exchange. The '64 Amendments extended these provisions 
to virtually every company in the country that had any 


substantial public investor interest. 


ieiitedesectias ha aiiaak Seleicichnadinehdd ceathstheerdeaeedeaienede : pe romans rect am = emt seus 

Sedhgeaed ee esanen d ane seiner sian cen saree — ~ _ 

oan ENE A RES YN HRT YANN RR SETS : ; 

Tariana alleen cenateaceeareeieee cera ae cand maemaagee memearetemaamee tia eae " . 

ws wena a 5am A A RH CM ARO 
scnesoeeeaaMRA i Nome NSN 


REET AP 


Pe OUR 
iedeeaaiaaaaial 


icieallindhsaetsbande diaesticaendeedleecemmeretenatea tte cetenea ke tinabiaeieaet nd tence ees ramet AS REED a ARE ALN 
OF SBT 


0279 


ats 


Since this expansion of our jurisdictional reach, we 
have been engaged in a steady expansion of corporate disclosure 
requirements, and the rules of the game, particularly in this 
ation under our general antifraud rule, 
Rule 10b-5, have also experienced concomitant expansion. 

It might be said that we are still catching with up the 
significance of the enormous expansion of our federal laws as 
they relate to continuous disclosure. Why do we continue to 
place such emphasis on expanding corporate cisclosure? Where 
are we heading? 

One of the primary functions of our capital market 
system is to allocate capital in a fair and efficient manner. 
The continued availability of material corporate information 
is essential, in my view, to the refinement and maintenance of 
efficiency in our markets, an effort in which you play a major 
role. The underlying economic principle being that, in a free 
economy, capital will flow to where it will be the most profitable 
and, therefore, in the long run the most productive and.useful, 
and that the decisions of many individual investors as to where 
capital will flow are better, overall and in the long run, than 


body, however expert. It is not 


4 
i 


decisions made by an officia 


surprising, therefore, that, in his recent report to the 


i 
' 
Pied 


Markets,'' Professor Lorie reiterated 


continual flow of corporate information for the efficiency of 


The 1964 Amendments that thus extended the Securities 
Exchange Act to apply to American industry at large, led Milton 
Cohen, a Chi¢cato attorney who had been the Director of the 
Commission's Soecial Study of the Securities Markets in the 


early 1960's, in-addition to his other great achievements, to 


Write an iarticlée in the Harvard Law Review. (exploring (the 
Fe a ee a ge ree ae oe meee p o& 


significance vf the changes that had been made and suggesting 
that the time had come to concentrate upon a continuous disclosure 
process and, incidentally, to take some of the pressure off the 
single event of the registration of a public offering of 
securities. 

He pointed out, in a most compelling fashion, that we 


had been providing elaborate information and protection to 


persons «no purchased issues that were registered for public 


co 


Saic unser the '33 Act, while we were under-informing and under- | 
protecting persons who participated in our ordinary trading 
markets, a rather severe indictment, in view of.the fact that 


the latter investors were aid are, by far, more numerous and 


* 
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He also pointed out that, if the 

worked properly, Securities Act 
registration requirements could be met in large part by relying 
upon the regular disclosures made pursuant to the Securities 


Exchange Act ii regicrration itatement for 


the public distribution of securities could be a much simpler 


and less expensive document. Most of our thinking since then 
has been strongly influenced by these observations. 

This integration of the disclosures in 1933 Act 
registration statements with 1934 Act reports has been manifested 
in new "short" registration forms, such as the S-16 and S-14, which 
permit '33 Act registration by incorporating '34 Aet repv-ts 
and proxy statements. This program ..us alsw greatly improved 
the disclosures made in 1934 Act reports. Anyual reporics 
required to be filed with us on our Form 10-K, which once 
served as a kind of adjunct to the annual report to hareholders, 
were amenézd in 1970 to expand the type ot 
to be filed. 

More recently, we have attempted to improve disclosures 
relating to financial statements -- principally, we have tried 


+ 


to make them understandable. The Cormission has been moving 
to require financial statements that contain more information 


that will be useful to investors and their advisors. 


. 
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stockholder relations in the furnishing of information to 
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investors and publicly-owned companies, paid, I hope, par 


r cy 
attention to the Commission's recent release proposing to amend 
our rules to require that certain additional information be 
included in the annual reports companies subject to our proxy 
rules send to their shareholders. 

Specifically, we have proposed that annual reports to 
shareholders contain information describing the general nature 
and scope of the issuer's business; disclosure of the 
contribution of a company's various lines of business to the 
coupany's sales and earnings; a five-year summary of earnings; 
information indicating the nature and scope ef the liquidity 
and working capital requirements of the issuer; at a minimum 
the name and principal occupation or employment of each director 
and executive officer; the identification of the principal 
market in which the company's securities are traded and the 
high and low prices for each quarter over the most recent two 


1 “4 1 


years, together witn information as to dividends paid and a 


statement of the company's dividend policy; and a statement 
s 


that the company will send a copy of its annual report on 


Form 10-K to any securityholder on request. 
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In addition, we have proposed that financial 
information and data of financial highlights in the form 
ficures and the like, do not present the 
results of operations or other financial information in a 
lisht either more or less favorable than do the financial 
statements included in the annual report to shareholders. 


L 


We also would put ar affirmative burden on the company, 


when it solicits proxies, to determine from the record- 


holders of its securities the number of beneficial owners 
of those securities and to provide sufficient copies of its 


annual report to shareholders as well as the other proxy 


' 
materials to the recordholders on request, in order to ; 
permit the recordholders to provide copies to each beneficial 
owner. The company must also agree to pay the reasonable 
expenses incurred by the recordholder in transmitting these 
reports and other material. 

: Despite some reaction to the contrary, these proposals 

; are not really very startling or revolutionary. At least, 

i I imagine that a reasonably intelligent person looking at 

; our financial laws and folkways for the first time, instead 

of being surprised at our proposals in this recent release, 

H would be most curious as to why it took an agency, which 
frequently flaunts its devotion to disclosure, forty years to . . 
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deeply affected by limitations in our statutory authority, fears 
Ce a edt eae fea nie : ‘Harare. manacemneat . peters 
of liability on the part of corporate management, resentment 


in the flow of 
communication between corporate management and its shareholders, 
and some substantive disagreement on the merits of some of the 
specific matters proposed. 


We are, in effect, intruding upon the last and most 


important means through which corpcrate management annually 


communicates to its shareholders, and to the investment 
‘ community at large, the information and ideas that it thinks 

they should have, in the form and manner in which management 
would like them to have it, 

We are intruding and, then again, we are not. We are 
not provosing to make the annual report to shareholders a 


filed and processed document. While we propose to require 


. A ly : ! : ' : 
that certain acditiconal inmtormation be ineluded in it, we 


are not proposing to mandate the exclusion of anything else 
that management wants to say, save only that it not be false 
and misleading. We are sticking to the position that the 
Fee 
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proxy material, although management can, by intent or 


an annual report to become proxy 


material in certain circumstances. 


But we are still faced with the question that has puzzled 


ion Laritiecn a : ~ ea P cage ~ - 
the Commission) for | forty years. 


» How do we get the information 


spread to the persons who need it in a form in which they can 


use it? We have made some progress in making the official forms 


or reports filed with us available. Copies in the form of 


microfiche can be read, and hard copies procurred, both in 


Washington and in some of our regional offices. There is also 


a service for supplying these by mail upon request at a small 


charge. Wa should be able to improve this system shortly. But 


we will probably never be able to put the official Form 10-K, 


or the 10-Q's, or the 8-K's, in the hands of the ordinary investor 
or the ordinary registered representative discussing a purchase 


or sale with the ordinary investur with anything like the efficiency 


mi 
that is accomplished by the corporation's own annual report to 
4 1 
; shareholders. What should we do? We want completed accurate i 


widely as possible to be available 


caves 


not want 


pon companies unreascnable 
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This would certainly do the job, and in fact a few companie 


own annual report to shareholders. For companies that wish 
to do this, we are prepared to be relaxed and accommodating 


on matters of form and order or presentation. A few com- 


panies have simply included the Form 10-K as an appendix 


to their annual report. Others have offered voluntarily 


to furnish a copy of the 10-K to any shareholder requesting 


it, sometimes with a charge calculated to be less than the 


charge that the shareholder would have to pay if he ordered 
the hard copy through our regular service. If all companies 
were prepared to do this, it would certainly solve the pro- 


blem of dissemination. But all companies are not so prepared 


and, contrary to popular opinion, we do have some consideration 


respect and that certain additional 


this stage in the development 
system, this seems to us like a 
reasonable c 
has been that it has not 
it could be in getting 
have been diligent 
about gettin: ormation furnished to us, but we have 
perhaps been indulgent of the conceit that if we 
know it, everybody knows, As a matter of fact, this is 
obviously not true, and we should do more about 
Needless to say, we also should not rely solely 
official, mandatory documents for filing and circulation. 
The best communications system we have in this country 
is through the various media and the voluntary dissemination 
by corporations. Much is is in your hands and the 
obligation to keep the American investor properly informed 
his securities is in large part upon your 
this regard, I e you to take your pro- 
sibilities for public information seriously.— 
comes naturally 
mpany and get its stock price up higher, 


now obvious to a of you that this is the 
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apnointment if not to prison.* Honesty, franacness, 


and completeness -- telling the man whose money is at stake 
the whole story, the good with the bad -- is the proper guide 
for today. No other way wjll work For very long. any 
other way is frought with dangers to yourselves as well as 
to your clients. 


Much of the development of the law on adequa 


responsibilities to insure fair and equal dissemination o 


th 


° 


material corporate infurmation has been left to litigation under 
Secuvities Exchange Act Rule 10b-5, our general antifraud rule 
In the last decade, there '»ve, perhaps, been almost as many 
cases litigated under the one rule as under all of the other 
provisions of the federal securities laws combined. Of primary 
concern in Commission enforceme actions under that rule are 
the questions: have corporate officials selectively disclosed 
material corporate information to a. limited number of analysts or 
other small groups of interested individuals; or have those 
officers themselves acted in the market upon material corporate 
information that has not been publicly disseminated? It should 
not require very much elaboration to state that both of these 
practices are viewed by us as being within the ambit of Rule 


10b-5, and are unlawful. 


* SEC vy. Pio ‘nm Whistie. UvS.0.C.. 8.0., 111., Feb. 1972. 
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he impact of many of the court decisions in this 


While.¢ 
area as well as the institution of Commission actions under 
Rule 10b-5, has generally been selaraty in causing corporate 
fFicials, securities analysts and other securities professionals 
to be more aware of their responsibilities under the federal 
securities laws, there are developments, which, in the long 
run, may prove undesirable. 

For example, I recently received a letter from the 
managing editor cf the Dow Joncs News Service who expressed 
concern about the increasing number of publicly-owned companies 
that are refusing to give interviews to his reporters, based on 
the belief that such interviews are opposec by the Commission. 

In his view, this apparent drying-up of corporate information will 
have little effect on institutional investors, since they usually 
have other sources of information. The small investor, on the 
other hand, who has no other independent source of information, 
may be affected adversely by this trend. 

Contrary to the impressions some companics may have, we have 
encouraged companies tc wake information generally available to 
investors and, in this connection, we have not attempted to 
their affairs with 


discourage companies from discussin 


f S 


responsible reporters or analysts. We do become concerned, of 


S14 = 


course, when investors are given misleading information, or 


when some persons receive material informati8n concerning public 
companies that other investors are unable to obtain. 

Many companies have adopted policies designed to prevent 
violations of Rule 10b-5. Thus, for example, some companies 
limit discussions of their affairs wit oucsiders to conferences 

of the financial press are limited, and some 
companies permit only certain of their Officials to diecuss the 
company's financial affairs with outsiders -- presumably persons 
‘whe know what is happening in all aspects of the company's 
affairs and know what facts already have been made available 
‘to the public. Recent court decisions and settlements entered 
in Commission enforcement actions should spur other companies: 
to adopt such guidelines. You can find those guidelines in 
the reported cases of SEC v. Lum's, Inc.* and SEC v. Liggett 
and Myers, Inc,** 

I sense, however, that there is an increasing reluctance 
on the part of corporations to discuss their business activities 
with securities professionals, such as analysts and investment 


CU Fed. Sec. L. 94,1556 (S,D.N.Y. Sepc. 1a, 
19/73). 


Id. 094,206 (5.0.0.8, Ock. 24,.1274). 
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advisers, as well as reporters. The prevailing attitude appears es 
to be "why risk it -- the less said, the less likely it is that 
a violation of Rule 10b-5 will occur." Whatever logic may 


appear in this reasoning, this attitude is neither necessary 

nor healthy -- particularly at a time when efforts are being 

made on many fronts to induce small investors actively to 

participate in the equity markets. oo 
To a significant extent, of course, the successful 

implementation of the continuous cdisglosure system we seek, which 

is aimed at keeping the trading markets informed, is dependent 

upon the existence of effective communications between the company 

and its shareholders, often through the conduits of the press and a 

financial analysts. While the primary responsibility for the : 

production of this information rests, of course, upon the issuers, 

everyone who participates in the process of getting this 

information to the public assumes a certain amount of responsibility 

for its adequacy and accuracy, the degree of which is dependent 

upon the particular circumstances. 
With the proper understanding of the spirit and intent 

of the federal securities laws, those engaged in stockholder 

and investor relations and the dissemination of corporate 

informat ‘on can be the best friends that the Commission car, 


possibly have and that the American investor and his Colox. Apion 


can have, 
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In 1961, the Commission entered a decision in a 
private administrative proceeding involving the utilization 
of nonpublic material corporate information. The decision -- 


1/ 
Cady, Roberts & Co. ~ -- was written largely by former 


; i ; ‘ 2 
Chairman Bill Cary, at a time when the Landis Repext, a 
written in 1960 at the behest of President-elect Kennedy, 
shamed all commissioners into being less lazy than we are 


today. The opinion was written to memorialize a settlement 


of our administrative action and to permit the Commission 


of a special relationship between a company and persons 
privy to internal corporate information not yet made public, 
and the imposition upon them of duties to the trading 


“markets not to utilize that information for their own benefit. 


1/ 40.8.E.C. 907 (1961). 


Zi [Landis, James L.}], Report on Regulatory Agencies 

To The President-Elect, Submitted by the Chairman 

of the Subcemmittee on Administrative Practice and 
Procedure to the Senate Committee on the Judiciary 
(Comm. Print 1960). 
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The Commission's development of the law, at lea: 
in our own decisions and in the injunctive actions we have 


brought, has, no doubt, expanded the traditional Cady, Roberts 


a 
169) 
+ 
a 


concept of a special relationship and special obligatio 
terms of application, but not in terms of principle. 
Our more recent decisions in the Investors Management 3/ 


and Faberge ~/ cases have dealt with persons who, by virtue of 
their special position, have, or may have, become privy tc 
material nonpublic inside information which was not intended 
for the private use of anyone. And nothing we have done has 
eroded the essential concept we esvoused in each of' these 
cases -- that Rule 10b-5 was never intended to be what, in 
sports parlance, is often referred to as "the great equalizer. 
Our rule does not, and cannot, seek to counteract the sane human 
differences that exist in every other field of endeavor or 
occupation, namely diligence, intelligence, perception, quickness, 
alertness, purchasing power or good luck. 

Yet, I for one am somewhet concerned about the tendency 
of our law to work through inexorable logical deduction from 


Cady, Roberts to a concept of flat egalitarianism. It is 


a) a Be. 658 (i971). 
4/ Bec Docket, No. 18, py 2b May 25, 1973). 
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very easy to find lawyers who can construct e series of 
impressive syllogisms to justify an absurd result. A number 
of courts have shown themselves quite capable of this ixercisé 
as well. The tife of the law is not logic, however, but 
experience. And the unfortunate possibility is that the 
salutary purposes of Rule 10b-5 will be distorted, and possibly 
subverted, in the long run if the Commission's injunction oa 


that simply knowing what the other fellow does not, cannot, 


arwl should not, in and of itself, create lib-3 liability -- is 


a 


ignored. 


As Judge Waterman noted in the Texas uilf Sulphur case: 3/ 
"An insider is not, of course, clwars. fixreclosed 

from investing in his own compan: merely because 

he may be more familiar with company operations 

than are outside investors. An insider's cuty A 
to disclose information or his duts to abstain vi 
from dealing in his company's securities arises yy 
only in 'those situations which are esseirially i 
extraordinary in nature and which are reasonably in 
certain to have a substantial effect on the market ' 
price of the security {the extraordinary 
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situation is] disclos 
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"Nor is an insider obligated to confer upon » 
outside investors the benefit of his supsrior 
financial or other expert analysis by disclosing 
his educated guesses or predictions." 


af Securities and Exchange Commission v., Texas Gulf 
Sulcpnur Co., 401 &. 20 833, She (C.A. 2, 1966), 
Gértiorari denied, 394 U.5. 976 (1969). 


oe 


Perfect equality in information and judgment are not even 
desirable goals. Once judgment and analysis become standardized, 
the diversity of viewpoints that insure market liquidity also will 


, 


be lost. And, even if this were desirable, it's a hopelessly 


unattainable goal. 

I suppose there is nothing wrong, necessarily, with 
seeking unattainable goals. We all do this to some extent and 
the law, after all, is predicated upon the unattainable yzoal 


of perfect justice. But, particularly in the case of Rule 


10b-5, pursuing this unattainable goal may be more than harmless 


© 


frolic, it may be disastrous. 


A 


After all, the essential functions of 10b-5 are fairness 
to individuals and the maintenance and restoration of 
confidence in the fairness of our securities markets. Fairness 
in this context certainly does not require equality. But, if 
lawyers and the courts pursue a concept of equality as the 

goal 10b-5 should ultimately effect, the likely result will 

be a society in which corporations are afraid to act or speak 
and larger investors are afraid to trade. 

Our goal should be to strike a workable balance 
between fairness and practicality, and to encourage industry, 
‘diligence and quality in financial research and analysis. 
Accomplishing this task is one of the most difficult problems 
we face today. Ironically, the more cases there are under 


Rule 10b-5, the greater the confusion about the scope and 
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application of the rule: I think the outlines prepared for 
this seminar bear this out. 
For example, a number of circuit courts have 
opined that scienter is an integral element of any 10b-5 
&/ oa, 
case; a number have said it isn t;~ at least one has 


. : ee 8 
said scienter is irrelevant; 8/ and others have said 


oe te 


CCA | etn he erent ater ntctnateneteti uate setae 


6/ See, SB Clege v. Conk, 507 F. 24d 1351, 1361 
(A, 1974); Zabriski y, Lewis 507 PF. 2d S546. 


554 cc. ee 10, 197%); Vohs v. Dickson, 495 F. 24d 607, 
O22 (CA. S, L874) - Securities and “Exchange Commission 
v. Caffey, 4.93 ; 2d _OUs, LIt@-19te (CA 6, 1974) 
certiorari denied, 95 S. Ct. 826 (1975). See also 

& Lanza v. Drexel & Co., 479 F. 2d 1277, 1305-1305 (C.A. 


£, koe ol: ee Vv. Raytheon Mfg. Mfg.. Co. » £66 FF, 2a 
783- TO? (C4. 2, leek). 


af See, e.g., ‘Temers v. Gobi. £Gerrent] CCH Fed. Sec. L. 

Rep. 794,975. at 97 369-79 (C. at. ws 5,1975); ‘ 

City Nat ional. Bank v. Vin, t@rpoom, 422 F, 2d e2., 2n9% 
eau (CA. 6): certiorari deniec 399 U.S. 905 (1970): 
Myzel.v. Fields, 386 F.2d 718, 734-735 (C.A. 8, 1957). 
See also Securities and d_ Exchange Commission v. Texas 
Gulf Sulrhur Go.. 401 F. 2d ad 833, 654-055 {(C.A. 2, 1968) 
certiorari Senied, 394 U.S. 97 6 (1969). 


8/ White Vv. Abrams, 495 F. 24 724, 7234-735 (CA. 9. 19765. 
pgcord, Marx v. Computer Sciences Corp., 507 F. 24.485, 
(G.A. 9, 1974). Pere porn ema e 


action 
OT 


rn 


" 
as 


t 
; i 
: 

q) 
nm be | 
wy 3 
* 

J QO 
u J 
U4 f 
Oo g 
be 4 

Vv 3 
G o 
“rd Ws 
ed i 
” 


sed 


+7 


o 
= 


lly con 


are equa 


chi 


Le 


aici. 


DLO 
ha 


; 
OTD. . 
ae 
i: 3e 


Oro] 
i 
i 
Vic} 
alc 
wWTw 
ww} 
tri 
43) fo 
ha] 
Oj 
p49 
ered 
Md 
mail 
@ 
.o] 


aum 
G Le. a ) ’ 


“project. 


decide 


company' 


Rule 10b- 


facts. 
project 
many of 


guideline 


11/ 


whether or 


ti 
re) 
fo 
ry 
ct 
@ 
t 
ae) 
=< 
3 
3 
om 
a 
M 
b> 
3 
0 
z 
‘i 
ct 
ct 
y 
ie) 
a 


ommission may have 


its 10b-5 guideiines 


. 


exceedingly difficult to 


fraud perpetrated by all of a 


s directors 
11/ 


is actionable as deception, 


the same court says an aborted tender 
12/ 


when 


2 « 
sue this but not 


month, 


“aan oh 
am not sure I see how the Commission can 
better dealing with hypotheticals and non-existent 


The Commission formally abandoned its guidelines 
on directors’ liability and many people, including 
us at the Commission, wonder whether the insiders’. 


Compare Schoenbaum v. 405 F. 


d 200. 


on rehea ring (en banc) 
7 Sue 3 ee ee 

certiorari denied, 395 

Maytag, 339 F. 2d 764 ( 


Compare Crane Co. v. Westinghouse Air Br 

419 F. 2d 787 (C.A. 2, 1969), certiorari denied 

400 U.S. 822 41970) with Iroquois Indu istries, Inc. 

v. Syracuse China Cors., 417 F. 26 96s (Ck. 2, 
6 certiorari denied a.S. 909 (1970). 


. : 4q y — . a4 - ~» % oe ans <2 Pat = 
Initially, our project on the use and misuse of 


material, nonpublic information was conceived o 


magnificent treatise, something that surely would rival 
' ~ a 
Lou Loss's classic work. After about a year, and the 


marked and noisy absence of any precuct, however, we lowered 
our sights and determined to try our hand -- initially at 

least -- at a less formidable project; 
devoted less to the history and development of Rule 10b- 
and more to a nuts and boits discussion of 


morality and so on. 


: : Woe tae : 4 etioasos eacmad 
After another six months went by,) the silence seemed 


. 1 2 ae £4.74 -haxvot o “7 ome 3 
to grow even louder. This past fall, therefore, we waited 


until Al Sommer was once a 
or so, and thus unable to defend himself, and then the rest 
of us elected him to undertake the task of overseeing and 
directing the preparation of an even more limited release, 
covering a narrower segment of this broad subject. 

Our goal was, and still is, to complete this li 
portion of our project, and if we are successful, to continue 
on from there. 

Al originally had been the one to suggest that we 
abandon our detailed treatise approach and attempt something 


along the lines of the Commission's 1957 "gun-jumping" rclease-=- 


Lo] L. Loss, Securities Regulation (2d ed. 1961). 


cree 


14/ SEC Securities Act Release No. 3844 (October 8, 1957). 


— 
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a presentation of a series of specific, factual questions 
and answers, based on actual and hypothetical cases, with 
a discussion of the reasoning applied in reaching each of 
our conclusions. 

In his absence, and particularly in light of 
gratitude to him for assuming a personal interest in 
project, the rest of us agreed to try this approach. 
"firm" deadline of January, 1975, for a draft to the 


Commission was agreed upon, and I, along with others, eagerly 


awaited the draft with blue pencils close at hand. By 


using hypothetical "questions and answers," as our approach, 


we were hopeful that persons faced with analogous situations 
would be in a better position to resolve their problems. 


ine has come and gone, and the point 


There is i antia!l on whether anyone 
actually wi f t nes. When 1 fo-mally 
announced the abandonment of the Commission's corporate 
directors’ guidelines project, to an audience comprised 
largely of corporate executives, the news was received 
with great applause. Guidelines may provide some 
certainty where people are now perplexed, but the cost of 


that certainty may be pretty high. 


° 
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In any event, we have prepared an outline defining 
the scope of our new, less ambitious, 10b-5 guidelines project. 
We decided that our first inside information release, if 
and when it is produced, would be limited to a discussion 
of the problems likely to be faced by broker-dealers and 
professional financial analysts, in the condu_t of their 
day-to-day affairs. Such persons, and particularly analysts, 


by the very nature of their professional duties, are continually 
seeking information from and about issuers of publicly-held 
securities. Thus, they, more so than other persons, are 
likely to be faced with difficult questions concerning the 
legal implications of using information which they obtain from - 
various sources, and make a case for needing guidance. 

This seemed like the logical place to start for other 


reasons, as well. Our involvement in Texas Gulf Sulphur 


prompted some persons to assume that we weré out to muzzle 
corporate managemenc and cut off the flow of corporate news. 


o 


Our subsequent salvos in the Investors Management, —~ Faberge 


d ,. 16/ : q ay 
and Avis — cases did not allay these fears. 


15/ Investors Management Co., 44 S.E.C. 633 (1971); 
Faperce, inc., 1 SEC Docket, Ne. 18, p. 21 (May Z5 
1973); Securities and Exchange Commission v. Avis “ac. 


74 Civ. 1065 (S.D.N.Y., March 21 
Rel. No. 6797 (Mar. 24, 1975), 6 
O. 536 (April & 1975), 
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I don't chink that we have any reason to apologize for 
those cases. They tuvelved what to us seemed like startling 
breaches of duty, and that is why we pursued them. In fact, " 
the materiality of the information in those cases -- extra- 
ordinary and price senaitiva informtion -~ was higher than 
the courts have held necessary. 

Nevertheless, the Commission does not wish to disccurage 
analysts from cabkiog to issuers and vice versa, since it is x. 
abundantly clear, at least to us, that the in. ormation-gathering 
and dissemination functions performed by professional financial 
analysts are essential elements of our nation's capital-raising 
mechanism, and are extremely beneficial to the investing public 
On the other hand, we do want to Giscoursze issuers from 
disciosing, and analysts from seeking and using, material, 
nonpublic corporate information. Notwithstanding our seemingly 
never-ending stream of cases, one can grow callous, at times, 
by reviewing some of the flagrant abuses our Enforcerent. 
Division keeps turning up. 

This has been a particularly troublesome theme in a 
number of the cases we recently have brought and, in some 
instances, settled. Corporate officers, eager to promote 
their company and the eadiee markets for its stock, perhaps 


even optimistic that our capital markets once again will 


become receptive to equity offerings, have takeh to talking 


to analysts privately. 
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exciuding the Soflens development, we belie would be paying $50— 
for B&L. In view of the unusual potential in the soft lenses, likely to be controlled (fo 
vision correction purposes) by a si! gle company for some time, we believe that a marke 
price of $70—-$80 is a sti t 
into broad use and, as 
field, we would expect 
1972 projection of 
this basis, we recommé 
exciting medical marke 
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S&L’s business is derived from essentially as the 
f fs * ~ 
shows (sales in millions) 
= aoc aa 
1966 1967 ig6¢ i970 
ns re <a sad 4 Gc - A e ae GRA 
Ophthalmic $ 52 $ 54 $62 S 64 
mo ors moar © ar 
Consumer 10 10 12 2 
Scientific 5¢ 56 55 59 58 
' aS we PaRen ee. 
Total 16 2120 Died D1 SO $134 
a tiiiant = i nil PERN PR | or 
As indicate ophthalmic line have trended rece 
are 4 } imerr: aon+ ~ Kawa oa od oe 
years, althc instrument snipmer have These 
operations are cisct in detail in later sections of this report. 
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In the 1961—S5 period, sales increased at 
than tripled, increasing at a concoe rate 


three factors: (i) rapid growth of ophthalrni 


° ‘ ee veyt ~ Pas * toy 

Beginning in yoerations increasingly poor tone. jnis stemmed 
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xpenses attendant to the Soflens program, amounting to probably $3.0 million, 
was spent in the 1967-70 period. If these charges were spread 

‘ 3 ri sarnings were imreded by an average of $0.15 
ddition, interest costs in 1970 were more than two and a half times those 
i ending program. These incremental 
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Behind all of these factors, however, B&L probably lost share c! the ophthalmic market 
re ~ Ar tT) jpal +h ~ 4sQek ins ; Pai Co 
to its major tcr, American Optical, in the post—1966 period. This was caused to ‘ 
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Net Pretax Net Price PER. 
Sales Earnings Income EPS. Rarge Range 
(cha) (OCO 
$ 4,110 1.7% $i 26.4X%-19.3X 
5.6 52.7 2 20.7X—-12.0X 
5.4 50.2 a, i 19.4X--13.3X 
& 7a 47.7 3,4 he 15.1X--10.7% 
2.6 $7.4 4,406 1 19.0X-l1 4X 
9.7 6 6,646 2 27 .0X--13.9X 
5.2 46.6 : 1 X- 
§.7 45.6 1 
13 47.7 : 
134,133 5a 44.1 : 
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According to the: NPD agreement, B&L is entitled to deduct 35% from the net sales of 
Soflens as a general payment, unidentified as to its nature. Further, B&L is entitled to 
recoup all of its research and development costs on the Soflens system as well as all 
royalty payments made to date, prior to any calculation of earnings. Then B&l will 
deduct all direct costs associated with the Soflens program, including (i) costs of seiling 
the product, mainly covering the expenses of establishing a sales organization specifically 
responsible for the Soflens, (ii) heir eotith a manufacturing capability for the lens and 
(iii) costs of carrying inventories of the product. Following ihis, the resultant level of 


! 
FS) i LAST se Eo oud an 99 tel 
pretax earnings will be split 50%—50% with 


5 
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The following income a 
| 


counts show the earnings potential) to B&L of the Soflens 
1 at various f 
program at various 


S 
stance (000 omitted): 


100,000 300,000 500,000 700,000 1,000,000 
Lens Pairs Pairs Pairs Pairs Pairs 


ales $6,500 $19,500 $32,500 $45,500 $65,000 
35% rebate 2.295 6,325 11:375 15,925 22,750 
Royalty 390 975 1,625 2,275 3,250 
Costs 1,200 3,600 5,000 5,250 7,500 
*% Pretax Income 2,635 8,100 14,500 22,050 31,500 
R&D recoup 1,650 1,650 1,650 1,650 1,650 
B&L’s share (a) 5 243 12,525 20,275 28,600 40,151 
Sterilizer 


Sales 2,100 6,300 10,500 14,700 21,000 
CGS 1,C00 3,000 5,000 6,650 10,006 
Pretax 1,100 3,300 5,500 8,050 11,000 


Total Preta> 6,343 15,825 25,/75 36,650 51,151 
After—Tax S3As2 7312 12,888 18,325 25,576 
Per Share ST2 $3.09 $5.03 $7.16 $3.99 
(a) Sum of 50% of pretax income, 35% rebate and the $1,650,007 RED recoup. 

In the above table, we have assumed: (i) a sales price of S65 per pair, (ii) costs of 
producing the lenses of about $1.50 per pair at 700,000 and 1,000,000 pairs, $2.90 per 


& co ie] 
pair at 500,009 pairs and $3.00 per pair below this, (iii) costs of selling the lenses of 
$4, OO per pair at 700,000 and 1,000,000 pairs of lenses, $6.00 at 500, 000 pairs and 


i 
this. a hee sa nether pete ot 20 00 war mar a? oll penidvetiog favgaie 
$7.00 below th aye nd (iv) assorted other costs of 52.00 per pair at al! production ievels. 


We further assume that B&L has spent about $3.5 million on research and development 
on the lenses. This has been expensed sarnings in prior years; B&L is now 
entitled to pees) 50% of these outlays against the pretax profits of the lens program 
before any discribution to NPD. Finally, we assume that B&L will sell its sterilizer unit, 
ey for $21 apiece, to each of the purchasers of the lenses. The profit potential of this unit 


is treated 


aot Pies : en  < a f we PEE = nomon 
arately since it is not part of the NPD arrangement. 
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If, as we believe, prices were to be reduced by 25% over the ne~t three years -- at about 
a 10% rate per year-- and if the market by 1973 were to be on the order of 1 million 
pairs of lenses, then the revenue contribution would be deflated to $50 million. The 
income account in the above table would then be changed to the following: 


1,000,000 Pairs 
25% Price Reduction 


: (000 omitted) 


Sales $50,000 
35% rebate 17,500 

$32,500 

Royalty 3,250 

$29,250 

Costs 7,500 

$21,750 

B&L’s share $28,375 

: The above table eliminates the $1,650,000 deduction from NPD’s share for prior researc 


expenses which is a one—time bonus. On the other hand, no allowance is made hae a 
possible reduction in costs, a potential which we would regard as being reasonably likely. 
On the above basis, the per share contribution to B&L would equai $5.53. If the profit 
contribution from the sterilizer were included, the total earnings would be $7.70 per 
share. 


Foreign Potential: The foreign market for contact lenses is smaller than that in the U.S., 
although information on the total size of the ophthalmic market is limited. B& 
rights from NPD covering (i) Canada, (ii) Centra! and South America, (iii) the Republic of 
South Africa, and (iv) Israel. The contract covering sales in these are 

pay NPD 10% of the sales value of the lens. NPD has rights to certain 
Pacific markets, which have subsequently been issued to Hydron Corp., a suchaniel —owned 
affiliate of NPD. Hydron has not concluded any joint arrangement but, particularly if the 
U.S. program works satisfactorily, we believe that B&L could eventually obtain vents to 


Japan, Australia and New Zealand --in total an optometric market probably second in 
size to that in the U.S. In addition, B&L is negotiating with NPD and the Czechs fo: 
rights to European countries 


24. 


As ye’, B&L has not begun to market its lens in any of the foreign) markets presently 
available to it. We believe, as a guess, that B&L could generate sa es of 200,000 pairs of 
lenses in these markets in two years, priced at $40 per pair. If this were to be achieved, 
B&L’s revenues could be as much as $8 million. Pretax margins on this, even after the 
10% royalty payment to NPD, could be 30% suggestir j a contribution to pretax earnings 
of $2.4 million. If the tax rate were 40%, the per share contribution would be equal to 
$0.56. 


Insurance: In addition to the above projections, B&l. has also announced its intention to 

tablish an insurance program on its lenses. The features of the insurance plan have not 
been discussed but, broadly speaking, B&L will offer users a policy comparable to those 
offered for hard lenses, probably priced at $30 per year. In hard lenses, the insurer, the 
largest of which is RLI Corp. of Peoria, Ill., agrees to insure the patient typically for 
$15 per year. If the user loses his lenses the insurer pays the cost of replacing them to 
the laboratory -- normally about $15-$20 per pair. In addition, the fitter typically 
charges an additional $20 to refit the ~satient. RLI, as a case in point, has experienced 
rapid growth in recent years, with r 2s from premiums and investment income rising 
to over $3 million in 1970 from about $100,000 in 1966. Earnings, over half of which 
are represented by investment income, were about $175,000 last year. In 1970, RLI 
wrote policies covering an estimated 20% of new contact lens wearers, raising its coverace 
population to 214,000 wearers. RLI’s only substantial competition at this time, prior to 
B&L’s entry, consists of fitters writing their own insurance. 


lf B&L holds its $830 premium charge (RLI will continue its $15 charge on the soit 
lenses) and if B&L is able to insure 25% of the patients using its lenses, we believe that 
the revenue potential by 1973 would be something on the order of $13 million -- $12 
million from premium income and $1 million from investment income. The expenses 
against this income could be relatively low due to (i) probable lower loss experience 
among Soflens users since the lens is more closely bound to the cornea and (ii) the fact 
that B&L itself will replace the lens for essentially only the costs of producing the lens, 
probably on the order of $1.00 per lens. 


We believe, however, that B&L’s premium charge will be reduced over time and deflate 


the potential income implied in the above discussion. Nevertheless, earnings from the 
insurance operation could be $1—S2 million by 1973. 


Finances 


B&L’s financial requirements have increased considerably in recent years, stemming 
mainly from a far more aggressive facilities construction rrogram. Through most of the 
nast five years, B&L’s receivables and inventories have been under exceptionally close 
control, which, although releasing capital for longer—term purposes, may have had the 
effect of suppressing business with the nation’s highly fragmented network of ophthalmic 
jaboratories. 
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The fciiowing table shows B&L’s inventory turn and accounts receivable experience over 
the past eight years: 


A/R Inventory Turn 

iin days) (times per year) 
1963 79 2.73 
196: 68 2.91 
1S605 71 3.00 
1966 69 2.91 
1967 65 2.54 
1968 65 2.50 
1969 71 2.56 
1970 76 2.35 


The following table shows B&L’s sources and uses of funds statement for the past six 
years (000 omitted): 


1965 1966 1967 1968 1969 1970 

Sources 
Net Income $4,075 $5,640 $ 3,818 $4,300 $ 5,046 $4,246 
Depreciation 2,987 3,330 Ses 4,099 4,192 4,403 
Deferred taxes 509 500 (50) 250 320 550 
Other 292, 164 16,007(a) 513, 462, zs _ 653 
Total $7,853 $9,635 $23,512 $9,161 $10,020 $9,852 

Uses | 

“anital spending $3,860 $5,999 Sif, 1700 $5,145 $ 4,520 $6,230 
quisition & Other _ 2,08.’ _ - 700 1,586 
‘videnos 1,348 1,882 2,031 2,115 2,192 2,240 
seduction in debt §00 600 1,493 800 800 305 
Increase in WC _2,026 (927) 12 218 1,101 1,808 (509) 
Total $7,853 $9,635 $23,512 $9,161 $10,020 $9,852 


(a) Consists mainly of long—term debt in the amount of $15,000,000. 
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As indicated, B&L has added about $33.5 million to its plant account over the past six 
years. These outiays have been concentrated in (i) a sizable expansion of the Applied 
Research Laboratory facilities, both in the U.S. and abroad and (ii) substantial expansion 
of the frame capacity in 1967—68 and lenses in 1970 (with some spilling into 1971). 


Although not shown directly in the above Sources and Uses of Funds statement, 
short—term debt has increased steadily from $3.9 million at the end of 1965 to $22.4 
million at the end of 1970. In total, the company has $21.0 million more debt 
outstanding at the end of 1970 than at year—end 1965. 


The company’s capital needs will continue heavy in 1971, with new plant outlays 
probably on the order of $6.0—$6.5 million. The company will experience a substantial 
buildup in its accounts receivables as the Soflens program gets under way, but this will 
be short term in nature. Under the terms of the marketing approach, fitters are allowed 
to deposit only $500 with B&L for the 72 lens kit plus sterilizers, a kit with a total 
price of close to $3,000. The remaining $2,500 is payable over a six months period 
without interest. Accordingly, if B&L is successful in pipelining 25% of the nation’s 
fitters in 1971, sales of $13 million would result. On the above financing basis, $2.2 
million would be received immediately and $10.8 million would be charged to accounts 
receivable. 


B&L has announced that it is contemplating the issuance of $20 million in equity—type 
securities in order to (i) clean up the present short and long term debt and (ii) enable the 
company to handle its income tax liabilities more readily, a state of affairs which would 
only be a problem if the Soflens program is successful. 
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Ophthalmic Industry 


The ophthalmic industry consists of a relatively small number of firms producing and 
selling frames (known as ‘fronts’ and “temples’’ in the trade) and lenses. Further, these 
firms frequently also produce a line of associated products such as sunglasses and 
industrial goggles. The industry consists of about 40 producers, with two of these -- 
American Optical and Bausch & Lomb -- probably accounting for somewhat less than half 
of total shipments. Other factors inciude the Shuron Continental! Division of Textron, the 
Univis Division of Itek Corp. (sales of $24 million in 1969) and the Titmus Division of 
Esterline Corp. (sales of $35 million). Only AO and B&L occupy a meaningful. position 
in both lenses and frames. 


The lens producers purchase “‘blanks’’ from the major glass manufacturers (except B&L 
which maintains its own glass making facility), machine the blank to conform to optical 
standards and then ship the lens to the nation’s 1,200 independent laboratories or 455 
captive laboratories (250 with AO, 165 with B&L and about 40 with Univis), each of 
whom performs a role in the distribution channel as a prescription laboratory. The 
laboratory produces the finished pair of eyeglasses and ships to retail dispensers. 


From the professiona! standpoint, consumer needs are met by a combination of 
(i) ophthalmologists-- about 8,000 practicing in the U.S.--a_ specialty of medicine 
concerned primarily with diseases of the eye but increasingly involved with the 
measurement of vision and the prescription of eyeglasses or contact lenses, to correct 
vision defects, (ii) optometrists -- about 18,000 in the U.S.--a group of professionals 
trained specifically to measure the eye for visual acuity and (iii) opticians -- about 3,000 
in the U.S.-who are licensed to sell frames and lenses which conform to the 
prescription of the ophthalmologist, much as the pharmacist fills the prescription for 
medicine written by the physician. 


Ophthalmologists and optometrists are both involved in the practice of vision correction 
but several distinctions are useful. Ophthalmologists have traditionally deemphasized the 
aspect of their practice devoted to the simple correction of vision, although these 
attitudes now appear to be changing. To the extent that ophthalmologists have become 
involved in this, the typical approach has been for the ophthalmologist to measure the 
eyes for vision difficulties and, if sight correction is needed, to write a prescription for 
an appropriate lens to be filled by an optician. Ophthalmologists are typically more 
concerned with total vision problems -- frequently involving cornea diseases, tear transport 
problems, loss of muscular control, psychological complications, as well as the far more 
common problems with simply properly diffracting light through the cornea through to 
the retina. In contrast, optometrists are concerned almost entirely with the correction of 
vision caused by errors of refraction. Optometrists typically not only measure the eye 
but also supply the correction device --either spectacles or contact lenses. 
Ophthalmologists are practically solely in practice for themselves or with a small number 
of other physicians in a partnership. 


LEAT LE OIG BET A OE ATE AEG ALLEL: LT CE TE RON TE IE LE AR ERT Sot SEMA E TATTOEMT OT A AEP . 
: 


ey, 


aL) 
CS 


Fronts & Temples Lenses 

Gold or industrial Grand 
Year _Metal_ Other Total  _Plastic Contact Other Total, _Goggles_ Sunglasses, Other _ Total __ 
1961 - - - - - - - - _ _ $217.8 
1962 _ _ ~ _ _ - - = - - 241.5 
1963 $ 5.0 $63.1 $ 68.1 _ - ~ $ 70.0 $23.0 $45.0 $29.1 244.1 
1964 - _ ~ _ - _ ~ _ _ ~ 262.9 
1965 - - _ _ - - _- _ ~ _ 282.5 
1966 - _ - _ - _ ~ _ - - 313.5 
1967 6.0 78.2 84.2 $ 4.0 $77.2 $123.0 134.2 35.4 53.6 36.3 343.7 
1968E - _ _ ~ - _ _ _ _ _ ~ 
1969E _ - - _ _ _ ~ _ - ~ ~ 
1970E 15.0 90.0 105.0 15.0 14.0 150.0 179.0 38.0 70.0 45.0 437.0 
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Statistical data relating to important aspects of the ophthalmic industry are difficult to 
develop. Nevertheless, with this caveat, it appears reasonably clear that industry growth 
has proceeded at a rate centering around 10% annually over recent years. The following 
table shows Bureau of Census data relating to the size of the market and important 
subcomponents in the 1961 to 1970E period (in millions): 


As the above data indicate, growth in the overall market has been fully satisfactory and 
has been fueled by (i) rising educational and income attainments of the nation’s 
population, two critical determinants of demand for medical care, (ii) the relatively good 
economic conditions during most of the period under review which provided a strong 
backdrop to consumers seeking a broadening range of medical services beyond those of a 
“crisis’’ nature (this includes optometry, dentistry, etc.), (iii) a trend, rising in tempo as 
the above period proceeded, towards the greater acceptance of spectacles from a fa:nion 
standpoint, and (iv) the more vigorous promotion of ophthalmic services as the industry 
became more concentrated. 


Although AO and B&L have retained their position overall, this position has not been 
materially strengthened over the past ten years despite a number of natural economic 
advantages including greater product designs capabilities, a far greater ability to extend 
credit to the dispenser, and the existence of a consumer franchise. This has probably 
resulted from a combination of factors, including (i) foreign competition, particularly in 
frames, (ii) management’s increasing emphasis on diversification into optical goods and 
other types of scientific instrumentation, and (iii) the growth of contact lenses which are 
produced on a far more fragmented basis by about 300 different laboratories. 
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Within this framework, we believe that B&L maintained and perhaps even gained share in 
the 1961—67 period, but since then has slipped in share mainly to AO. This has been 
caused by all of the above outlined factors, supplemented by the enormous effort 
involved in the Soflens program in recent years and by a lack of satisfactory lens 
production capacity. 


Pe Over the next few years, we expect that growth in the ophthalmic industry will be at a 
rate centering around 10%. This would result mainly from the reviving economy, carrying 
consumer income higher and enabling a larger number of peonie to satisfy demand, not 
only current but pent—up, for vision care. Further, growth cou’ be spurred by a greater 
acceptance of spectacles as a fashion accessory, resulting in ownership of more than one 
pair of spectacles by more people. This trend may have been masked by the economic 
downturn but could be reasserted as 1971 and 1972 unfold. Finally, the demographic 
characteristics of the next few years favor a somewhat faster growth curve. 


Optical Instruments 


Unlike the ophthalmic industry, the optical goods field is highly fragmented. Each 
subsection of the industry has a specific competitive situation and differing leaders. B&L 
competes in many, but not all, segments of the optical goods market. 


Products included in this field broadly include microscopes, spectrophotometers and 
colorimeters (both used in scientific laboratories for measurement purposes), medical 
instrumentation, and sighting equipment. 


Growth in this field was sustained at a high rate in the 1960-1968 period, with progress 
facilitated by (i) the growing market for all scientific apparatus, supported largely by 
federal government support, particuiarly in the life sciences which consume large amounts 
of optical equipment (microscopes, spectrophotometers, electrophoresis equipment, etc.), 
(ii) good growth in the use of optical goods in e: jcational systems, (iii) the burgeoning 
of new fields in optical goods, such as infrared technology, fiber optics, holography and 
lenses, and (iv) the rapid development of markets for optical goods in the clinical 
laboratory, used primarily to measure blood components and body proteins. The 
following table shows the optical goods market in the 1961 to 1970 period (in millions): 


| 0337 
iF 30. 


Laboratory 
Other optical analysis Sighting 
Year Microscopes Spectrometers _equipment equipment equipment Other Total 
1961 $14.9 $34.1 = - - ~ $160.9 
1962 17.8 39.4 ~ - _ _ 185.2 
1963 32.3 50.4 $ 70.9 $ 43.0 $51.1 $21.8 247.7 
1964 - _ ~ _ _ ~ 274.7 
1965 - ~ - - - a 307.9 
1966 r SH = _ ~ a 360.7 
1967 32.1 76.4 127.2 104.2 69.5 42.5 409.4 
1968E 450.0 
1969E 530.0 
1970E 550.0 


Over the past three years, conditions in the optical goods field have become considerably 
more difficult. This has mainly stemmed from the marked slowdown in federal support 
for scientific spending. FD&S has commented on this development in reports on 
Beckman Instruments and Tektronix. The slowdown has pinched the entire scientific 
establishment and ordering of all types of equipment, supplies and support has suffered. 
Furthermore, the optical goods industry has also suffered from foreign competition, 
particularly in microscopes. Finally, intra—industry competition has been exceptionally 

e keen, caused by the buildup in AO’s position, which prior to 1965 was weak, and the 
expansion of the B&L line further into the spectrophotometry area, causing a degree of 
price competition not in evidence in the first half of the 1960's. 


These factors combined to produce an exceptionally difficult year in 1970, which is 
extending into 1971. However, we believe that the difficulties of the late—1960’s are 
alleviating and a return to more rapid growth, accompanied by a revival in profit 
margins, is clearly likely over the next few years. 


As discussed in earlier FD&S reports (particularly Beckman), federal support for research 
appears to be redeveloping. This will purmp much needed funds into the research pipeline 
which, beginning probably in 1972, wil! result in a pickup in orders. This could provide 
a more hospitable environment for producers of these goods, eliminating a degree of 
price competition which has restricted margins in the past. 


American Optical — Bausch & Lomb 


We believe that a direct comparison with American Optical, B&L’s major competitor, 
would be illuminating for the purposes of delineating the differences between the two, 
the different directions of development over the past decade, and the benefits accruing to 
AO from its merger with Warner—Lambert in 1967. 
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The following table presents pertinent statistical data, over the past decade, for B&L and 


AO: 
Sales Net Income 
B&L as% B&L as % 

Ae. B&t ne oi AQ. a Me Ea 

(000) (000) (000) (000) 
1960 $ 88,551 $ 66,086 74.6% $ 2,806 $2,309 82.3% 
1961 89,645 73,333 81.2 2,892 1,987 68.7 
1962 97,900 75,759 77.4 3,338 2,000 60.5 
1963 105,098 79,118 75.3 3,650 2,127 58.3 
1964 115,539 87,538 75.8 5,089 3,343 65.7 
1965 127 063 96,624 76.0 7,131 4,406 61.8 
1966 143,002 115,907 81.1 10,074 6,046 60.0 
1967 169,721 119,956 70.7 12,400E 3,965 31.9 
1968 191,558 122,946 64.2 14,500E 4,412 30.4 
1969 217,295 132,836 61.1 16,500E 5,046 30.6 
1970 231,007 134,133 58.1 16,750E 4,246 25.3 


The substantially superior performance of AO during the latter half of the 1960’s reflects 
(i) a higher flow of new products in the ophthalmic part of its business, including the 
Tillyer Masterpiece, a focusing lens which expands peripheral vision introduced in 1965, 
(ii) the rapid buildup in AQO’s ophthalmic examination instrument business, (iii) a 
substantial expansion in the sunglass business (under the Cool—Ray tradename), probably 
increasing from $10 million in 1965 to $35 million in 1970, (iv) the increasing success of 
AO in optical goods, particularly in laboratory apparatus, aided by Warner—Lambert’s 
extensive knowledge of the needs of this market. AO has undoubtedly benefitted from 
the association with Warner—Lambert from a number of standpoints, including a greater 
financial capability, the strengthening of the instrument part of the product line, and the 
installation of a series of more sophisticated management techniques. 


DAVID H. Mac CALLUM : FAULKNER, DAWKINS & SULLIVAN 
(212) 623—8892 ONE NEW YORK PLAZA 
NEW YORK, N.Y. 10004 
(212) 623-6100 


The information contained herein has been obtained from statistical services and investment manuals, company reports and other sources 
believed to be reliable. Such information us not mtended tu be a complete description of the company/ies) referred to or their securities. This 
firm and/or its individual owners or employees and/or members of them families may have 2 position m the securities mentioned and may make 
purchases and/or sales of these securities from time to time in the open market ona principal! or agency basis. Tris report is not, and under no 


circumstances is to be construed as, an offer to sell or asolicitation to buy ay securities referred to herein. 
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B&L is now building momentum in its Soflens program with the intreduction 
process accelerating across the cou intry . Acceptance has been good and we 
see no reeson to alter our estimated parameters discussed in FDS' July 14, 1971, 
report on B&L, specifically that Soflens will contribute $0.70 per share to earn- 


ings in 1971 and $4.00 in 1972. 


The company has recently negotiated Soflens rights to certain Far Eastern 
markets and is in the process of maxing a medium-sized acquisition.in the 
binocular field. 


We expect the company, before the end of the year, to split the stocx 
and file for an equity offering o nee ion orso. Thes se actions could have 
obposite panama impacts on the m market price of the stock. In the final 
analysis, wever, ail eyes are on the Soflens. We believe it is meeting excec- 
tations an ae ecordingly, continue to ee the stock as an exciting long ger-term 
holding. 


Soflens Proaress : 
B&L's progress with the Soflens continues excellent although the company 

will not quantify this experience. it will say, however, the the clinical success 

of the lens -- in terms of the number of sucecseful fits per patient -=- is high 

(and improving); further, in terms of commercial sales the raie of ascent nas 

been substantial in recent weexs. 


The lens has been introduced essentially throughout the West Coast 
Ss 


, with Rochester, in the 


So 
B&Lis now beginning to introduce it in Eastern market 


DEFE’ DANT'S EXH. No. y 
Marked for 1D ey 
Rec'd in Eviuence 


week of August 2; Pittsb beg August 9; Cleveland over the weekend of August 14- 
15; Detroit, August 16; and Chicago, August 23. The lens will be introduced 
into the New York market in mid-October. By roughly the end of November, the 
lens will be ava ilab le nationwide. We continuc to believe that the lens will 
make a moderate, but meaningful, contribution to earnings in 1971, perhaps 
$0.70 per sharc, and a far more suzstantial contribution to 1972 earnings, 
something cn the orcer of $4.00 per share. rae 
uarter will begin to reflect this impact and could 
compared with $0.39 per share in the comparable 
expect $6.45-$0.506 per share to stem from B&L's 
mainder from the Soflens program. In the fourth 
count to $0.85-$0.90 per share, of which $0.45- 
Gitional operations and the rem ‘ainder trom Soflens. 
We ere hi from Frigitronics (Griffen) -- in the way of 
either (i) the clinic Ormance of its lens (Naturalens), (ii) its progress through 
the FDA or (iii) sds competitiveness with the Soflens -- to abort B&L's momentum. 


Far Eastem Market 


As indicated in our} 
iis subsidiary, Hyd Paciii as j 1 rights os cer Sa 


B&L. The arrangement, terms of whiak are undisclosed, wre) be comparable to 

that prevailing in the U.S., Specifically calling for a split of pretax ae ability 

derived from ome sale s ter decucting a 35% unallocated cost allowance and 

all akon XDEI . Countries included in the arrangement are Japan, 
rf iwan and Hong Kong 7 


ns in the Far East is large, particularly in 
to the development ofan interesting 
1, aflluent population, properly distributed in terms of age and 
visual characteristics highly motivaicd and interested in health products of 
all types. B&L will begin to explore this market soon and, in fact, nas a team 
of cxecutives in Japan at the present time for an extended first hand examination 
of the problems involved. 
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B&L is now negotiating for rights to Europe which are held on an exclusive 
license basis by NPD. 


Bushnell Acquisition 
B&L has agreed to acquire Bushnell Optical Corp., for 73,000 shares of 

stock. Bushnell is the nation's largest importer and distributor of binoculars, 
mainly selling a line of medium-priced Far Eastern products through camera 


stores, sporting goods shops and mass retailers. More than 95% of all binoculars 
inthe UlSs. are Lipid aidan! ana the oe ilies icant domestic producer is seu hee oe 


for over $200 per pair. Siete has a great deal of expertise in the design a 

the product, securing a proper manufacturer -- dealing largely with a series of 
smaller firms in Japan and, to a lesser extent in Hong Kong, South Korea and 
Taiwan -- and researching the American market for future trends. ““Bushnell's 
record has been good, its trade position is strong and growth prospects are 
interesting. Sales in 1970 were $9- million and we estimate that earnings were * 
on the order of $500,000. Accordingly, the acquisition could add as much as 

$0.13 per share to B&L's 1971 earrings. In 1972, due to the expected rapid 
increase in B&L's profits, the incremental addition will be smaller but stiil 

could be as much as $0.05 per share or so. 


President Nixon’s recent actions relating to a 10% import surcharge will 
impact all import binocular companies generally, while slightly aiding B&L's 
domestic business. Binoculars will continue to be overwhelmingly imported. 


The Nixon Program 


= 


B&L will be ae eke aided by the Nixon economic program in a variety 
of ways, including the 


(i) The investm ; dit will probably be normalized, as 
was the Kennedy ITC. In any event, U.S. capital spending 
over the next year wiil probably be no more than $5.0 million, 
of which a portion will be in physical plant not covered by 
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the present guidelines. Ona rough sf £02 of $3.8 
million, nor ce zed over an eight year period, would be 
about $0.01 per share per year. 


The wage-price freeze will have virtually no impact on B&L. 


The stimulatory effe he Nixon program on consumer 
spending, to the exten at the present euphoria lingers, 
must be considered a seneficial factor in assessing the 
short-term outlook for th oflens and,.for that matter, for 
the entire ophthalmic industry. 3 
ae 

The de facto devaluation, ifit evolve s into a bona fide 5%- 

% devaluation fon :cing weaker currencies with stronger 
ones), will res ind one-shot bencfit in the conversion 
of about $14 milli worth of net current assets to dollars. 
This would . a credited to the balance sheet an 
would be insu rom the income account. However 

the devaluation v will also have the effect of restating B&L's © 
foreign earnings ates py 5%-6% or so. On estimated 
forcign earnings in 1971 of $1.5 million, B&L's profits 
would be inflated by jes ,000 or $0.03 per share. 


The import surcharge as well as } ation will serve 
to reduce the momentum and imp f L instrumet nt 
suppliers in the U.S. mar 


. 
et 


~ he 


importantly aid U.S. supp aie rs BEL derives caly am oe 
portion of its earnings ‘rom this source, but it has been 
depressed by, among other pies. foreign competition. 
Reliof from this pressure should accelerate the recovery 
in this portion of B&L's Rusiness. 


Thus, on balance, the Nixon program is stimulatory to B&L, b 
and long term. We are not, however, increasing our eamings estimate 
because of the overshadowing importance of the Soflens program. 
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bee a BAUSCH & LOMB, INC. _ 
(BOL—NYSE) 


Recent Price: 142 1/2 Dividend: $0.80 
Price Rance 1970-71: 160 1/2—27 1/8 Yield: 0.6% 
E.P.S. 1970: $1.53 P.E.R. Range 1970: .. 52.1X%—-17.7% 
E.P.S. 1971E: $2.20 P.E.R. Range 1971€: 72.9X-21.1X% 


E.P.S. 1972E: $6.00 P.E.R. 1971E: 64.8% 
P.E.R. 1972E: 23.8% 


B&L is now beginning to 
program. Earnings in the 
the sain entirely ref 


progress is expecied in tie f 


Recent reports relating to conta mination and infection of flexible lenses are contined to 
other products now ether ak the market or in test and not tne B&L Sofiens. 
Nevertheless, difficu!ties ducts, even. through chemic: 
distinct from B&L’s, heve the cie stentia! of disturbing consumer 
in ail flexible conicc :L is anxious t? see these cu 
on balance, we Doeieve m is being defused by (i) 
market of a nurwor of intrastate products an ue {ii) the increasingly e 


beawveen &&L's product, thoroughly tested for more than four years ane ‘wesnns 
federal regulatory agencie 


The stock h 
surprisincly 

close to the terge 
earnings appro:cning 
slippage dces not represent unde 
poor operations in 8&L’s instrument “field. Accordingly 
probably reflect SO.65 per. share from Saflens and perhe 
operations (compared with 31.53 per share in 1970). In 1972, w 
the Soflens effort to mount to the area of $4.00 per share and, at the same : 
fully anticipate a vigorous recovery in B&L’s traditional operations. This will produce 
total earnings of zbout £6.00 per share. 


OWE 


The stock continues to represent a unique participation in one of the most explosive 
areas of the heaitn market. Z 
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nerating Trends 


Apart from the Soflens program, B&L’s operations continue depressed, a trend which 
persisted in the third quarter of the year. This slippage, which probably would have 
produced earnings of $0.35 per share or so without the Soflens, was caused entirely by 
continuing s!ack conditions in the instrument operations. Ve estimate that sales in the 
third quarter of 1971 would have been: flat compared with those a year ago. 
Accordingly, cs discuszad below, sales of the Soflens were probably about $3.5 million 
and earnings may have been $0.25 per share. The following table shows B&L's record 
since 1869 on 4 quarterly basis: 


Net Pretax 
Sales Earnines 


(009) (C39) 


3/31/69 $32,216 $2,601 3 3% $1,266 
6/30/69 34,€08 2,795 : ; 1,405 
9/30/69 32,424 2,545 
12/31/E9 So 1,705 
3/31/70 31,564 2,043 © 
6/20/7! 35,181 2,177 
9/30/70 33,466 1,€31 
12/31/79 sao 1,574 
. 3/31/71 31,023 1,420 P 
6/30/71 37,003 2,410 : : : “1,294 
9/30/71 37,241 -" 1,686 


«a 


In the third cuarter of 1971, we estimate that B&L shipped about 40,000 pdirs -of 
Soflens. This impiies that the company soid about 1,100 kits (consisting of 72 lenses per 
kit) in the six moniss of marketing. On a highly teniative basis, this would mean that 
about 5% of the nation’s 21,000 potential fitters (3,CCO0 ophthemologists and 15,CC 
optometrists) have purchascd the kit. Expenses related to tne procuct introduction nave 
been high and have absorbed a significent portion of the estimated $3.5 million in 
revenuzs which this would have generated. On an approximate basis, we believe that 
expenses were on the order of 70% of sales, implying that earnings were about $1.1 
mifjlion before taxes, equal after t to about $0.25 per share. 


In the fourth quarter, B&L will be impacted by (i) continuing pipelining of fitters as the 
Soflens program reaches a national status end as a higher proportion of fitters in those 
areas of the country where the lenses were first introduced order the kits and (ii) sales of 
lenses to patients and consequent reordering of lenses from B&L. It is extremely difficult 
to explore these factors quantitatively since we have only an impression of overail 
_ progress. Nevertheless, we would estimate that B&LlL could stock an additional 
~ 1,500-2,000 kits in the fourth quarter, bringing, the total number of fitters prescribing 
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the Sofiens up to about 12% of t 
fitters (probably closer to 15,CC0 professionals 
million, In addition, B&L could 
ements for ‘hose sold to fpaticnts. 
combined sales level of $7.6 million, we estimate 
would take the following shape: 


17% of the nation’s acti 
generate sales a zdout 
lenses to fitters as replac 


additional 52.6 milion in sales. On the 


that B&L’s income account 


Sales 
3550 Allowence 
Expenses 

Royalty 

Total Costs 
Operating Earnings 
R&D Recoup 
Pretax Earnings 
B&L'sS: 
Unusual C 
Re pene 


Per Shore 


(a) Consists of 5073 of pretax earnings, 35% 


recoup. 


In the fourth cucrter of 
to parform more accsptanly 
opltimainic business will 


quarter of 19 


1 
ly 


continue tO e» 


Fourth Quertzr 1971 


Estimated Sof 


$2,660,009 
2,050,000 
156,000 


i 


4,816,000 


1,650,900 


\ 3,000,000 


~ 


1971, we expect B&L's tradition 
+ than in the third quarter. Speciti 
pend, perhaps at 
170. Tise turnaround in the instrument business 


commence to a mincr extent in the fourth quarter. 


Accordingly, we anticipate the following trends to be 


1971: 


Earnines 


evident in the fourtwn qu 


he nation’s total licensed fitters (21, C00) tee probably 


This would 


sell about aan pairs of 


This would generate an 


ae ae 


$7,600,000 


oro 


2,784,000 


1,134,000 
4,877,000 


1,877,000 


933 can 
yo,IUY 


$0.37 


allowance, and the RED 


. Fad . 
al business, excluding Softens, 


a 


15% rata over the fourth 


nas been aelayed, but could 
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we expect that 22L's 


rer of 


Estimated Source of Earninos 


i Full 

First Helf 30 40 Year 

Ophthalmic $0.45 $0.25 $0.25 $0.95 
Scientific 0.07 . 0.01. 30017, en) O08 
Consumer 0.03 0.02 0.04 0.09 
Foreign 0.25 0.10 0.20 0.55 
Soflens 0.05 0.23 0.37 _ 0.65 
$0.72 $0.61 $9.87 $2.20 


It should be recognized that the above table does not incluce the beneficial impact of 
acquiring Bushneil Optical Corp., now in the process of consummation. This acquisition, 
on a pro forma basis, would acd $0.12 per share to B&L’s per share earninas in -1971. 
Due to a repid expected increase in B&L's zarnings in 1972, the Bushnell deal would add 


only $0.01 per share to results next year. 


The following «able shows the calculations involved: 
> 


Estimated Contribution 
From facial 


37. 1972 

B&L © $6,000,690 $16,368,000 
Bushnell 500,09 509,000 pene 
Total Earnings 6,500,009 16)838/000 1 i240 
B&L Shires ; 2,728,08 2,728,000 . 
Bushnell Shares 73,000 73,009 
Total B&L 2,801,C00 2,801,CCO 
B&L Eernings Ex Bushnell $2.20 $6.00 
B&L Earnings With Bushnell $2.32 $6.01 
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1972 Prospects 
pc ea ada 
We see no reason to alter our or iginal targets for B&L. Specifically, we believe that 1972 
will be marked by {i} continued r.asonable progress in the ophthaimic activities, (ii) a 
recovery, although somewhat attenuate from earlier expectations, in instruments, (ili) a 
¢ : oo) di : ; 
better performance in consumer activities and (iv) a further ex pansion in foreign. results 
Additionally, and not d in the above reading for 1972, we would expect S&L to 
x continue to explore, pro y successfully, a number of eas opportunities. These 
a activitigs will be most likely to center on foreign acquisitions --a potential which would 
‘. 


probably add to earnings. 


Based on our various inputs, the Sofiens effort eppears to be picking up momentum 


fatale) 


Specifically, we believe that B&b will sell 5C0,000 ae of lenses in 1972. As the 
company enters the new year, the lens will be available on essentia lly a nationwide basis. 
Furthermore, we believe that the stress now visible between ophthamoiogists and 
optometrists, fueled aly by the increasing role which ophthamologists are playing in 
fitting contect le hei almost entirely fitted BY pid ometrists), will fac 2 as the 
economics of fittir ctive. This could eliminate a 
substantial portion ometrists who have 
instinctively reacted pooriy to what 
cei Accordinc!y, this could cause 

ts from B&L. On a reugn 
pane 4,009 kits to new practitioners during 1972 -- meaning these proie 

e 


not previcusiy bought the kit. This will create sales of 144, CCO pairs o% 
e@ country will 


mean that about 4976 of the active contact lens fitters in th 
Soflens. : 


~ 


co * 


e fitting tne 


In addition, we estimate that sales of lenses to professionals who are reordering due tc 
fitting ps 5 wili aporezcn 409,000 pairs. This would represent only a small fraction of 
{i) those pecple entering the market for some vision correction device for the first 
time, - probably close to 2 million people, (ii) those. p2epie who convert from eyeglasses 
to contact lens2s-- probably in excess of 5CO0,CTO patients in most normal years, end 
(iii) those people wno now wear hard contact lenses but who, for various reasons, are 
dissatisiied with them. 


igh guideline numbers, we believe that generation of this type of lens orders wiil 
result in the following income account to B&L in 1972 
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Soflens Earninns Estimates: 1972 
4 
| 
Sales - $32,500,000 
35% Rebate 11,375,000 
| Royalty : 1,825,000 
| CGS + Direct SG&A P ; 5,000,000° 
| Pretax Income 14,500,000 
| B&L's share (a) 18,625,CC0 
| Taxes @ 50% 9,312,500 
| Per Share $3.63 
| (a) Represents the sum of 50% of pretex income and the 
{ 35% rebate. 
{ Sci mae ce 
| It should be recocnized that B&L's costs of production and sales are likely to decline (in 
proportional «erms) in 1972 due to the increasing experience with the product, the 
| imminent startup of two additional production machines’ (brincing to four the total 
number of machines turning out the Softens) and the virtual national availability of the 
H product by early—1972 (contrasted with the costly introductory seminars heid throughout 
| 1971). Further, eddzd to the $3.63 per share estimated for 1972 from the Soilens itself, 
| B&L will aiso be selling (i) the sterilizer (for $21 apiece), which could generate additional 
& sales of £3 mililion or so (400,009 units), on which we estimate that B&L could mzke 
$3 million pretax, equal to $0.60 per share after texes, (ii) insurance, underwritten by ~ 
1 Utica Mutual, on w B2L will probadly be receiving a portion of the premium 
| income (perhaps S55 of the SSG annuai charge), proceeds of waich could be as much as 
j | $1.0-$1.2 million -- ecual to about £9.20 per share after taxes, and (iii) royalties received 
: at from Allergan Pharmaceuticais on a bactericidal and fungicids! solution, to carry the 
| Soflens jename; this procuct, which is now in the IND stage, could be available by 
' late-1972 and could obviaie the need for the sterilizer; the royalty rate has not been 
| disclo:ed but, if royzities cre payeble at a 7% rate end if the Sofiens solution market is - 
| as much as $5 million ($3 per year for 630,0CO users), the royalty income to B&L 
would be $350,009 or £0.07 per share after taxes. AS a result of these factors, we will 
: | continue to us2 a $4.00 per share estimate for Soflens and all essociated products in ’ 
j 1972. 
H 
| This creates the following potential for 1972 earnings by division: 
| 
Estimated Earninrs By Source 
i 1971 1972 
Ophthalmic $0.95 $1.10 
Scientific 0.03 0.20 
Consumer 0.049 0.10 
Foreign 0.55 0.60 
Sofiens 0.65 4.00 
Total $2.20 $6.00 
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Product 


A number of changes, re‘ative to the original intr oduction of the Soflens in early—1971, 
gre being made in the protuct. These include the following: 

fed é , 
base curves, enlarging the number of 
by the product. This will be made 
is actuaily backordered; demand for 
¥ to supply product. Consequently, 


e The lens will socn be mace 
potentiai eyes which can be 
availubie 
the unit 
expansion oO ther cf sizes made avaiizole must await the startup, scheduled 


for Novomber, of two additional lens ms chines. 


t 
i 


e The lens will also be made available for farsighted eyes, a condition which comprises 
15% of all vision Geiects. 


e Fitters now must make a $500 down payment of the Soflens kit, valued’ at $2,005 
c 


The full pu se is recorded on §.xL’s books at the time of shisment. The 
r 
fitter has the r i n the pro pee to return the kit to B&L for only 


a smail penaity. To date, returns have been practicaily non-existent. 


f to certain Far Eastern 
countri i {Sitios i xisting errangemer sring the ‘Western Hemis Baa (and 
certain j tained from NPD, but B& 
apnears to nNoving yards th t est arket in the absence ee an 
gin in eee ember; the lens will 


arrangement. Marketing in Ca 


be mzde available radiciy ccross th tr) tres2 m3 . Certzin South Amarican ” 
countries wil} be entered in vy jin 20 wanket the lens in Japan in 
early—1972 end, over the cours? of 1972, the European market will be developed. 


| 
| 
j 
| 
| 
| 


It is far too early to dev 

i foreign markets. However, 
i million, implying sz of 
| about S&O per fair. The 
T 


straight payment cf 10% of the $2 Y th 
| Africa and a profit split in Je ant Eg arable to ‘the U.S. situation (a 
H 35% overhead ailow of ae pert Accordingly, the profits 
| on this $4—55 miihon wii be heavily coniuncent on te source of sales, but we bDeileve 

that B&L could make as much as $1.0 miilion pretax in 1972 from all foreign areas, 


equal to $0.23 per share assuming a 40% tax rate. 
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Equity Fincncing 
pad s 
| B&L intends to raise cbout $20 million (perhaps as much 2s $25 million) through an 
\ equity finencing sometime in early—1972. This would enopie the company to practically 
| eliminate short-term loans, which amounted to $22.4 million at the end of 1970. At 


present prices, B&L could raise $25 million with the issuance cf about 120,CCO shares of 
stock cqual to 6.673 of the common stock outstanding {including common stock 
i nts). Tf the 2 ‘2 interest rate on the $22.4 million in short—term loans were 
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from doubts abovt visual acuity. now seems provoked mainly by 
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There could be a negative effect on acceptance of the 
Bausch & Lomb "Soflens" if the controversy results ina 
generalized impairment of public and professional confidence. 
wever, that Bausch & Lomb 
tigators in their findings. 
H fidence in the Bausch & 
ential competitors. More- 
| Griffin lens covld induce 
FDA. If so, Bausch & 


therapeutic approval, 
me within one to 
competitor until 


| . We think that ( 
| six months, particularly 
! in view over the attributes of 
the Griffi 
| 
| Earnings Estimates Revised 
| 
We are 
$2.45=-2.60 per 
share The dis- 
| ributoer of share; 
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Friday s Wall Street Journal carried a report that researchers had 
uncovered several ''problems'' with soft contact lenses, including alleged 
difficulty with the Bausch & Lomb soft lenses. These questions were 

i raised at a conference attended by optometrists in New Orleans early last 
week. We have checked the points raised in this article with Bausch & 
Lomb, the Food and Drug Administration (FDA) and ophthalmologists who 
| have had extensive experience with the Bausch & Lomb Soflens and other 


} soft contact lenses. Our findings do not support the article's implication ti 
j that bacterial contamination and lens life are problems of the BOL Soflens. 


Our findings are summarized below in response to specific questions raised 
> = es 


by this article. 


robiologist, Alpha Charles, was said to 
Soflens that was asepticized, using 
by BO \oparently, he indicated 


fn) 


severe misgivings'’ about the BOL sterilizing process. 


Bausch & Lomb has filed extensive data with the FDA on the 

use of its asepticizer to kill any growing microorganism includ- d 
ing bacteria. After a careful and lengthy review, the FDA approved 

this method as being effective. 


in. which bacteria 


an grow. 
BOL indicates tiat it has also conducted microscovic examinations 
of both new and used Soflens. They say that their studies show no 

evidence of lens degradation or surface cracks, fissures, or 
scratches. 


3. Dr. Neal Bailey of Ohio State was reported to have expressed 
concern about protein coatings and red spots which developed on 


some lenses. 


The protein coatings have developed only in a small number of 


incidents with pat 


nts wno secrete unusually high amounts 
mucus in tears. This protein build-up can be prevented, w 


he 


2 @ ee Be RSS hes 83°57 


0356 


understand 


Lenses which become clouded due to this coating shoulc 


teplazed under warranty or insurance. The red spots were 


r 
simply rust, and according to BOL provided no safety hazard. 


w 


4. Dr. Bailey was also reported to have said that the Soflen 
has a life ‘approaching one year. 


As we have pointed out before, the BOL Soflens is believed to 
have a long life. Some patients have been wearing Soflens for 
more than three years. 

Ur 
: 


A report such as that iss ll Street Journal on 


ce 
o 
a 
o 
faa 
> 


raises concern as to the possibility o 
- : 


eWa \ 
an FDA recall of the Soflens or other 
e 


adverse regulatory action. 

FDA to be low. I ; e 

efficacy, with extreme care before permitting BOL to market it. The 
a 


was released for marketing, as is true wi ’ FDA 

was corpletely fas both safe and effective. It is important 

to emphasize that there were no problems of eye infection attributed to the 
oflens curing its extensive clinical testing. I j 


tnere have dcen no health or safety problems with the Sofl 
began to marxet it. Many medical exp 
s 


the best indication of the Soflens 
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w 
o 
i 
w 
ad 
te} 


In spite of the fact that the weight medical opin 


nd durability are not problems with the Sofl 


contamination, 
We continue to 
potential is 
sales in 197 


investors shc 
ings through th 


initial 


for contact lenses and -ts of this recent adverse publicity. Tenta- 
tively, we think that fi er earnings should be about equal to the $1.00 


per share that we have estimated for the fourth quarter of 1971. 
were $0.27 per share in the first quarte: of 1971. 

We continue to regard the stock as attractive for capital appreciation 
based on our continuing conviction, that world-wide, Soflens has a broad 
potential market that can be tapped during the next several years. We 


42 


recognize 
of the stock. 


However, we consider the substanti 
rt 


Soflens to be the much more important Inve 
hence, we continue to recommend purchase. 


his most recent publicity can affect short-term erformance 
: y 

al long-term potential of 

cement consideration, and, 
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* Tinwes “inion Business “Editor 


This is sheping woke 2ycarlo remem- 
ber for Beusch & Lomb, Ise. 
with sexore Cisanp2i hic 
an eartizuzxe, raybe 
and abate ali, that io 
mark, fie Sofens. 

Ofiicials ciga’t try to conczei ez en- 
t{husiasm 2vvet the Soflens zt tee mommak 
meetinz: of rcholéers yot=ver, but 
dbey clung fo their re fusal %= escmete 
viet i it may do for the compasy’s proiils. 

estimates of other peerie have 

ed propel EXL stock upsaré aout 6d 

cent in recent weeks, ant E's about 
tripie lest year's low. 

ay ixout the Sofens, we 
Told ovr own against 

1B 2 share, " ssid Danie? G.& 
coat vice presicss! for Smead 
zcsinistration. 

BSL's other cphtha! 

&: ines will be 2 uileb 
yezt’s, but its sci 
ness ssill be wo 
roeatl business ia 


se a oe * 
Peeks 2 VEE RS 


iz2n in ihe precedizg 
account ks 25 per 


Guarier, ceZie 
ere ip powtas 


=> 
cere 


“et tbe. Heligay 
most Sidarestes jaihe 

“This: will be the ony 
m wenlicza 
product walks int c2 acd weiks 
cut wearing the product,” ssid Jocks 
Harby, executive v esicont jor oner- 
ations. “We think this al be trercea- 
Cously exciting Som t i 
View and from the p 
view." 


as 


fez id 


essiona} eye care 
Ophthalmalezsts soleresiss is 
be invited to sexinars in major cites 


& Lomb, 
ation with 


ministration to 
ns Ja the United 


6 


seratorics, Inc., of Buffalo, a 
ts soft contact le 


rd Drug A 


competitor of Baus 
Fs 


encounced it has filed an ap 
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marc 
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aheod how profitable it may de. 


its so! tenses in Can 
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iq WRT 
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n 
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be 
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human 


across the country, starting in late May, 
to ste how the Soliens is handied. Only 
-then will BEL disclose Sofiens prices, al- 
though it has szid they'll be higher the: 
the prices on conventicn2l hard plasiic 
lenses, which BEL cocs not make. 

The seminars will lest three hours or 
so, Herby said. A fee will be charged. 
“We expect acceptance will be over- 
wheiming,” he szid. “ifost important, 
they'll put the Jens on thernselves, on 
ceca other ... We'll have our stable of 


a oe a8 + 
mM were Sark See re neyo Stier 


aii wis time.* 

‘The Jong-celzyed Jens has been used 
only by cye care specialists who have 
particiseted in the cliaical testing pro- 

gram which led finzliy to government 
permission for marketing. BLL provi iced 
feese men with [ree instruction lenses 
~ zecessories. From now on, Harby 
da, they'll be paying for what they get. 

‘ere arte about 20,690 eye care offices 
“ja the country, Schuman seid, of which 
perhaps half handle hard plastic coa- 
tacts. B&L hopes that many more than 
telf will handle the Soflens, which the 
company says can be filled more ickly 
and easily and with mucu greater Jixeli- 
heod of acceptance by the patient. The 
doctors will start !ezrning in the months 
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ave its patent 
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firm which licensed Ils soft 
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da, Western Europe 
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The company will Ship “inventory 
kits,” cach contsining 72 phe to fps. 
cialists’ vo decide to handle t the Soflens. 
Yb: kils themselves “could ‘represent 
quite an — on our carnizgs per 
share this yez emarxed Schuss 


3 etculen, 

This see is ond lo appear in: 
the third ard fcurtn fiscal quarters, * 
not in the sccord. The first quarter re- 
_ sulls, disclosed zt the meeting, were 
carnings of $700,027 or Zi cents a share- 
on sales of $31,522,090, coun from 
$1,003,009 or = cents a share ca szies of 
$31,564,000 in the first pan of 157 

Schu; an said BEL has in 


82. miliota the Solin 
charged expenses - as th 
curred through 197 


them at {he start of eh 
ral helped first-quart 
man said it was largely 
curring costs connected la ike 
plant in Garrett County lary 

Frank P. Bure of Pog 
shercholder who had m2x 
asked whether BEL would 
sing the SoMens to ober cz: 
liam W. MeQuilxin, ; : 
fhat-il would net Le “in the tact irieresis 


ats brought ectatiies 


b wre 3k 


etieg 


$090 


included: 

B&L mas pay off about 
short-term deb! laler this y72 
new common steck er sem? 
vertible security. Tiis wezid sot ! 
much dilution of the preses: stzcx, 
man said. 

B&L has not yet taken a government 
loan -arsarged for Jest year at 71% per 
cent to heip finance its new lens plant fo 
Maryland. This rate is high by current 
standards so B&L may resort (9 ocher fl 
nancing. ; 

Applied Nesearch Laboratories, subdsid- 
jary makers of spectrochemical enaiyul- 
cal systerns, had a “very cisapzoin 
first quarier alter holding up well inthe 
face of the recession. Assorted pretioms, 
including some carthqu2ke daimsg: in 
California, birt ARL but results for the 
full year 7 e expected to be up frow 
1970’s. : 

The Ophthaim metroo, 22 is strum ent to 
make eye examinations cuicser and c2s- 
jer, will be mazketed by C.2 end of this 
Tange. It climinates some of tne routine 
chart-res cing {se patent sanican be op 
erated by a nurse, alihough aa eye care 

seecialist will still have to exacaize a pa- 
lient before classes can he preser:bed. 

B&L officials ceclined lo.commeat 03 
gucstions shout how hich :: 
ile or wh ether it oright be salit 
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ey en ee — 
TEEN AI SS Ligue GAMSOL & LOLS G) sor vesten, new york racn2 
LN ee (716) 232-6000 
ean BAUSCIL & LOMB REPORTS 10% © For release: IMMEDIATE 
ee EARSI INGS GAIN, RECORD 
} SALES: (IN SECOND QUARTER © Contact: BILL KELLAN EAT. 255 
ane | ROCHESTER, N.Y¥., July 21, 1971--Bausch & Lomb today reported net 
| earnings of $1,294,000 for the second quarter ended June 25, up 10% over 
2 “ the $1,177,000 recorded last year. : 
- es Farnings per share of common stock, after preferred dividends and 
uh te based on the average number of shares out standing, assuming full conver— 
o sion of debentures, were $,45, compared to $.43 per share in 1970 . 
Consolidated sales for the second quarter were a record $37,003,000, 
; an imerecse of.) over the figure of $35,181,000 recorded in the same 
neriod of 1970. 
Net sales for the six months ended June 25 were a record $63,030,000, 
wp 2% ren tne theure of $66,746,000 recorded in the same period’ of nis le done | 
xet carnints for the first 51x months of 1971 were $2,054,000, or Sie 
a ner share, a decrease of 6% compared to $2,186, 000, or $.79 per share, in 
VeEaO, 
| Ophthalmic and consumer products sales continued the growth patterns 
3 | OL tne first quarter and foreign sales remained at eal a tee tary levels; bet 
scientific instrument business failed to show any inorovenant. 
: | The introduction of the revolutionary new sorLens! Contact Lens 
: (polymocon) to eye care professionals in the Far West will be completed this 
a week. The national mavkheting program is being accelerated so that intro- 
ductory symposiums for the professionals will have been conducted in the 
rig major population centers of the country by the end of November. 
. Financial Summary : 
For the Quarter Ended: 
sune 25, 197) midune 26, 1970 
r Sales : $37,003,000 ees, 181,000...) ; 
, fet Earnings — 1,294,000 1,177,000 
3 Harnings Per Shaye#: 0:°7'S eva hep vier $45 $143 
vt M % PIVEN ae Se Sl a Be , eam (more) 
heen avr Meanie Lx anct wu HINT “ 
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B&L — 2nd Quarter ~ Page 2 
: For the Six Months Ended: 
| ; 
June 25, 1971 June 26, 1970 
Sales $68,030,000 $66,746,000 
| 
Net Earnings ey 2,054,000 2,186,000 
' 
Farnings per Share* $.72 3.79 
| 
*Atter proferred dividend requirement and based on average number of 


Shares outstanding (2,727,912 shares in 1971 and 2,694,148 shares in 


* 
G i 1970), assuming full conversicn of the convertible debentures, : f 
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— 2OCHE ESTER, iX Y. (Reuters) — 
The impact of Biausat & Lomb, Inc.'s 
sow Sotens will e-alut the company, to 
ibw higher eornimgs for the third 
searter compared wath last year's 29 
* wonis 2 share, Executive Vice Presi- 

Cent Doniel G. Schuman said in an 

eS ; ae 
12a declized to say how mech 
; provement there eae be. He 
iS Solens sates had ‘very little 
pect Cr secomicuarer ezrnines of 


WS. 43 cats 2 share, which 


r 


are. 


ra) a fy arte a2 


Stock er convertible écbenture offering 
to raise additional cazpitat ‘to clean up 
our short lerm debdt.”* He cid not clabo- 


rate, = 


Schuman ¢eclised to estimate earn. 
ings for the entire year though he said 
the company wouid h 
year without the Soflens 
would not paisa ton 

Projections of $1.75 to § 


Kee 
1€ analysis’ 


; 


2 
3) 
< 


it year Bausch & Lomb camed 


$1.53 a share, down from the previous - 


year’s $1.85. 


ve had a flat: 


a share for : 
ihe camiaany, : s i 


Sales for ophthalmic end consumer 
procucts aside from the Soflens have. 
been going vary vecll so fer this year, 

: _ Schuman said, though there has beea a 
Sree BS rata t..+ % « © Continuing fall c ff ia scientific instru. | 
ment sules in the U.S. Sales of scien- 
- tific instrumentsin Europe have - 
ig |} inereased over last year, he said. ee 
cet : ; * The company ily recently began 
en, ss omarket ing the Solle ens Dy holding 
: ; seminars for opih slomoiogist S, opt 
. a : -. Cians and optomeirists in major popu: *, 
=< : lation centers, tes 
* With one exceotioa so ¢ 
s Mars have been heid o; 
*" West -— Poriland, Seattle, 
co, Los Angeies, Salt Lak 
Phoenix. oa ae 
Last week Bausch 2 Lomb held its 
first seminar on the East Coast --in - 

Rochester — and will ho!d sersiaars in 
. Pittsburg, Detroit, Clovelond and other 
: : “ cities in the East and Midwest begia- 

* ning the Ycek. ° 
: : : . The company’s current schedule ° 
: : : . ealls for seminars to be comp! eted in 
: Lic 3 all the major population conters ia the ‘ 
- country before the end of November, SMa 
Schuman declined to comment on - a 
¢ the company’s projections for the total ~: 
. = narket for the Sofiens. He acknowl * 
; a edged that Bausch & Lomd had made + 
> private projections of the totai market 
*- ‘but said he would rzt*er not make 2°: 
i pudlic statement oa tic sudject. ot 
t The Soflens is made from a liquid - . 
absorbing plastic liceased by National 
¢ Patent Development Corp. ta Bausch & -- 
Lomd for marketing in the Western 
‘ Hemisphere. ’ 
\ - “Schuman said nejotiations with 
X National Patent for the rigts to sell. . 
¢ the product in Western Eurone, Japia 
a ; and Asia were “reasonubdle close’’ to 
an agreemeat. 
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i{nfection b y Soft Contact Lensce Prom pts 
[Seizure of 1,300 ‘Bootleg’ Sets in California 


| 
———_—_____ Mee ee 
A Wan Srnasr Jouayx 

| 


AL Netwa Rowadup 
Callfornia health Officials xaig they seized 


i eye-damaging dacteria. 


=e 


's Decoming widespread in the U.S. Some offi- 
jcidla bismed the Food and Drug Administra- 
fticn for not taking sterner measures to prevent 
| the sale af potentially dangerous lensea. 

| 

H 

j 


company !s particulari u alt j 
Soft contsct lenses are made of a water-loy. ve Tr, reat Shout Ute tt id de 


! 
j tie federal s0overmment tsn't taking action 


! 4Rainst these People." 
2,200 sets cf soft contact lenses after some of 


ae 
x 

the lenses were found to be contaminated ad 

‘ r= $ 

The seizure ted indy. try officials to voice lever, he said, the FDA's au 

he fear that the Sale of “‘bootlez”* soft contacts | trastate sale of soft contacts {3 


An FDA Spokesman conceded tha: there 
had been reports “ol amail entrepreneurs inj 
the Midwest cranking these things out.” How-] 
thority over the in- 
“hazy.” Also, 
he said, the FDA doesn't have the manpower 
to police their sale eftectively, 


Mr. Schuman of Bausch & Lomb said the} 


Sale of soft contacts. } : reatin 
ing polymer, a type of plastic, that clings to the oh eee aele Shey are cres s 


ey2 by attracting moisture {ror the eye. 
The seized lenses were sold illegally by two 
California companies, the officials said. Atter 


the seizure the nwo Companies aise agreed to 
ecall 320 lens sets already in the hands of op- 
Scians, 


wusen & Lomb’s Fears 

Bausch & Lomb Inc., which makes the only 
Sot contacts approved by the FDA for sale in 
+e US., said its lenses weren't involved in the 
[as te Daniel G. Schuman, chairman, said he 
| 


was fezrtul that the selling of contaminatee 
Sol contacts “wil} confuse the public’ about 
the safety of the Bausch & Lomb lens, 
| The soft contacts made by Griffin Laborato- 
j Ties Inc., a Subsidiary of Frigitronics Tne., also 
i & among those seized. Allun Isen, Grit. 
142i mpany has "no asso 
nses. Griftin has ap- 
i pied to the FDA for Permission to seli tts soft 
contacts in the U.S. At Present it can only sup- 
iy them to doctors on an experimental a 


no) 


with an FDA Permit. 

Bennett Ward, supervisor of drug inspection | 
for the California State Health Department 
;S2d the companies involved in the Seizure 
lwere Urocon Inc. of Los Angeles and Kontur 
|Kontact Lenses Inc. of Richmond, Calif. He 
| sie the compunies Appeared to be ignorant of 
[the state's laws soverning the sale of soft con- 

facts. He added that a Geciszien about Possible 
‘legal action hasn't yet deen made. 

The contaminated lenses were discovered 
by Dr. Albert T. Milauskas, a Palm Springs, | 
Caut., ophthalmologist. He Teported that the 
j lenses Made by one of the two companies had} 
| infected the eyes of one of his Patients. EDA} 
jand state health investigators then were | 
| called in. 


Many Such Ventures 
| Mr. Ward said that neither company had a 
‘state or FDA Permit to supply the lenges to 
doctors for experimental testing, Therefore, he 
Said, they were being sold iHegally. But, sald | 
Mr. Ward: “I don't think there was any crimi-} 
nal intent on the part of the companies in- 
volved. I think {t'3 a case of ignorance of the 
Many companies believe that permits 
n't needed for the saie of soft contacts, he 
said. Permits have never beea required for the 
Sale of traditional, or hard, contact lenses, 

One optical company effictal, however, sald 
uit FDA officials are aware of many similar 
jcases of soft Contacts being soid illegally 
i throughout the U.S. “T myself have sent the} 
(FDA reports on six or Seven different guys, | 
loed we're hearing of 4 new one every week.” 
' Said another oficial, “we're alj Upset that) 


which are M&rketed under the trade name So- 
flens. “The problem is that this name has bee! 


1 
“confusion” about the Beusch & Lomb ne Se| 


|come generic. Thus when another lena {3 re-| 


ferred to 4s a soit lens it inevitably becomes; 
Centused with our lens," he Said, 


Dr. Milauskas, in a speech Prepared for aj 
meeting of ophthalmologists in Las Vegas this | 
week, reported that the main infecting germ oni 
ecntaminated soft contacts is a bacterium that | 
‘@ resistant to usnal antibiolic treatment. Be-} 
Sides Producing pus and irritation, he said, the 
infection aiso can cause sight-threateninz ul- | 
cers on the cornea, 

Dr. Milauskas also said contaminated con- 
tacts made by a third California company still 
Raven't been Seized by health authorities. As a 
result, he claimed, contaminated lenses still} 
are being sold in the State and worn hy unsus- 
pecting patients, He charged that soit COntiCty | 
have been rushed to the market before the de-} 


j velopment of “strict quality controls for the! 


manufacture, shipping, Storage and cleaning of | 
these lenses." 
Sterilization Vita) 

Dr. Henry Knoll, Bausch & Lomb’'s senior} 
Scientist, said in an interview yesterday, thar 
without Proper Sterilization Procedures 2 soft 
contact lens could become contaminated | 
through Nandiing when bacteria cn the skin is | 
transferred to the lens. Even dacteria in the! 
aur dad in water can alfect the lens, he Said. 


The Bausch & Lomb lens, he observed, | 
steniized bevore shipment oy a 20-minute expo. | 
sure to steam at 121 degrees cenUgrade, This | 
removes the danger of conta mination, {The 
Grittin lens is sterilized in a hydrogen Peroxide | 
Solu.ion.} 


tually enter the leng material because - dacter. 
‘um {3 many times larger than the molecules 

that make Up the polymeric materia), 
However, Dr. Knoll said, it's Possible for 
fungi to enter the material by Sending out 
Footlike strictures into the Material rather 
Uke the roots of a tree breaking rough rock, | 
Griffin's Mtr. Isen said that Much of the {le. 
gal lens material on the markel js pies 
| 


by bactoria because of the different Structure 
of th 


“ie Material. This Makes the Material doy. 
bly Cangerous to the w 248ter, he sciy 


Mau, 
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By DAN DonrMay 


Tae soft lens is starting to bear fruit for 
Bausch & Lari, 
Daniel G. S human. chairman, indicates 
thira period net rose ahaut £0; ta “the #0. 
cemt-a-share area’ from the year-earier St. 
{ maulien. or AQ eents a share. He adds timt tne 
r. because of 3: poor perforniin:e in tne 
rile instruments business, wouel have 
2 Cown withont the soft-lens ceatciautisa. 
tth ne d<s lines to divulze the es t cnn- 
an trom the soit lens. Mr. _ de- 
“reasarible’’ some Wall 
j about 15 cents a share in 
business in the th 
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thst it hasn't been cistributed nationally, 
mates 


mverul third period 

Sol million, up from the sear-eur- 
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re hive bee 
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Arumors of an equity offer. 
isch & Lom sometime after the an- 
nouncement of tind quarter resuits. Mr. 
Schuman coniirms the company is thinking 
@lorg such lines. But he says it's unixely to 


mn 


cerur befnre the first quarter of 1972. “Our 
is short $29 miiticn to S25 


itt smcing to cleir tn snort. 
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"The soft lens is starting to bear fruit for 2 se oe 


ansceh & Lomb. The soft lens is startir ng to bear fruit for 
i Bausch & Lomb. 
Daniel G. Schuman, chairman, indicates 


third period net rose akout 55% 
cent-a-shure area’ from the year 
million, or 39 cents a share. 


ter $L1 


2 area’ from the veer-e:rtt 
je S$ uiat the 


4 cents a share. He ad 
c2use of a poor periormanve in the 
pekinese, business. atid have 
2 Uoven Wilnout the soft-lens sete iy 
Gach he declines to divulge the exact con- 
van from the scft Jons. Mr. Schuman de- 
“reasonable” some Wali Street es- 
! about 25 cents a share in solt-leng 
stunt Giird period—cespite the fact 
‘t been distributed nationally. He 

erull third period stiles at S27 
Sox million, up from the year-ear- 
lier 3.2.4 milion. 
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ing by Seusch & Lomb sometime ctter the an- 
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There have heen rumors of an equity offer- 


e° third quarter results. Mr. ing by Rausch Lomb sometime after the an. fe—" 
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Molton m equity financing to clear up short- 
clesn. Gultowhngs Of rougiiy the same aniount 
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occur before the first quurter of i¢72. 
present thinking is about $20 million to $25 
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the same umount . 
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mY PARNINGS UP 37% & Contact: i Baya, Pena, Fo 
Oct. 19, 1971--Bausch & Lomo reported Ne 
oe third quarter ended Sept. 9A Gf $1,685,000 oF 
§ Gl a comuon share, up $7 percent over last year's iigures of 
$1,076,009 ana %,3° 4 siere. 


The announcement was made by Daniel G. Schuman, Chairman 


af the Foard, and dack D. Merry, presicenc. 


recorde@ in 1370, Earnings per sh 


927,000, up five percent over th: 
$100,146,0909 achieved in the same period of 1970. 
Mr, Schuman and Mr. Harby reported that sales of the new 


contribution to 


f2) 
ct 


Nt * 
SOFLENS=: Contact Lens made a very Si ignizicar 


third quarter -earnings, without SOPLENS Contact Lens, earnin 


j 


5 
) 


would have Deen me lerately below the results of the third 


ae 


quarter of 1970 due to the continuing week demand for scientific 
instrument products. Sales of ophthalmic and consumer procucts 


continued ‘to show good increases over 1970. 


: i 


\ 


oe 
- enacaine patie ebeacen ie ears: ~ one 
° 
arn a tenn DO i a ti nee 347 Nel Sal a owiehe Nn sic sie! di ae ean Ate are Oli Regence oat et a sees Ce ee Cun ee ee He geese er ene tame on 8 mien be 
| * 
| ° . 


iy PAGE 2 { ° 
BS 3RD QUARTER RESULTS 


° 
° 


The introduction of SOFLENS Contact lens to the: eve care 


s 


professions has proceeded as planned and will be comple a on a 


fv 


nationwide basis by the end of November. Sales of the proguct 


-keting program have been most 
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will begin in Canace in November und in South America soon after. « 
in early 1972, initial marketing of the lens is expected tc begin 


ay in Europe, Japan and other I 


THIRD QUARTER ENDED 

Sept, 24, 1972 Sept. 25, 1970 
Sales $37,506,000 , 633,400,000 
Earnings 1,686,000 mame 1,076,000 
Barnings per share* ' 5.6) se $.39) 
as NINE MONTHS ENDED 
| _ Sales : $105,537,000 : -) SING, 146,008 
| Earnings 3,746,000 3,262,000 


Earnings per share* Si .oe "B13 


FAECer preferred dividend requirement and based on average number 


») of shares outstanding (2,728,839 shares an 971 and 2,636,390 


shares in 1970), aasuming full conversion of debentures, 
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Bacteria 


By DAviD BRAND 
Stef Reporter of Tus Wall Stzf£=ET JOURNAL | 
OTTAWA-—lIn the latest chapter of the con- 
tinuing medical controversy. surrounding 
“soft”? contact lenses, the Canadian govern- 
ment’s Food and Drug Directorate has made 
some soft lenses the subject of a “pee prior: | 
ity’’ investigation. 
According to Dr. Jeffrey Bishop, head of the| 
directorate’s Drug Advisory Bureau, the inves- 
tigation was begun because of “concern” over 
reports reaching it of some soft contact lenses 
contaminated with a type of bacteria that has 
been okays 2 cause aye infections under cer- 
tain conditl 
Unlike in ee U.S., soft con 
currently sold in Canada witho 
prescription. * 
The lenses under Canadian invest igati on are 
prod by Bausch & Lomb Inc., Griffin Lab- 
orato' Inc. (a subsidiary of Fri 
Inc.) and 12 small concerns. In the U.S., only 
the Bausch & Lomb lens has been approv ved by 


orit abl 
ronics 


~7OmeC 
s On 


the Food and Drug Administration for sale on 
a prescription basis 

Canada’s FDD, Dr. Bishop says, is particu 
larity concerned with research by Alpha 


Charles, 2 microbiologist at Ontario’s Univer-| 

sity of Waterloo. Mr. Charles has produced) 
. photographs of a Griffin lens that, despite ster-| 
ilization, had bacteria on the surface and inside| 
the lens and microscopic cracks and craters on) 
the lens surface. 


Ineffective Sterilization? 
The Canadian government is also examining] 


rlisis 


professor of ophthalmology at Queen’s Univer- 
sity, Kingston, Ontario. Dr. Morgan asserts 
that five of his patients are ~.able to keep 
their Griffin lenses free of bacteria despite the 
fact that recommended sterilization techniques 
have been closely followed by the patients. 

“We are concerned by the possibility that 
these (soft contact) lenses are not being stored 
or used properly by the consumer,’” says the 
¥DD’s Dr. Bishop. But regardless of who's at 
fault, Dr. Bishbp says, ‘‘if the lenses are found 
to be hazardous, the FDD has the power to 
seize them and keep them off the market.” 


Griffin yesterday said they welcomed the Ca- 
nadian moves but said they were confident 
their products. were safe. 

adfan research and the attendant 


Tt 
government investigation will inevitably add 
more fuel to the heated medical debate that 
began almost immediately-following the U.S. 


introduction of soft lenses early this year. Cer- 
tainly, backers of the product aren’t lacking. 


sorbing plastic, stay soft and supple when worn 


os ees re Ps in bars fi ize ors 
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ontinuing Controversy .27 


poseai began to Eo in 


iview, 
the research of Dr. J. F. Morgan, associate¢ F 


In the U.S., officials of Bausch & Lomb and} 
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‘Soit’ ‘Contact Lenses Probed by Canada; 
‘Said to Have Been Found in Some 


ene 


Many “ophthalmo! ogists, furhermore, say 
that soft contact lenses are particu’ tly beneti- 
cial in the treatment of certain e: + diseases. 
The lens, they say, acts as a type of bandage 
by wrapping itself around the injur ured cornea. 


Possible Contaminetion® 

But the issue of possibie bacteria contami- 
: the months following 
soft lenses on the market. 
Last September, California health ofici as 
seized 1,300 se of soft lenses (ne! the Gr 
fin nor the Bausch & Lomo) lens was involy red) 
after discovering the lenses were contaminated 
with pseu udomo 


the introduction of 


ner i- 


terial cause of wound infections and urinary ; 
tract infections). And the folowing month, aj 
story in this Rewspao<? reported the growing 


behind-the-scenes medical controversy over 
whether the Griffin lens was vulneraole to con- 
tamination by fungi and certain bacteria that 
might cause eye infections. 

Following Wall 
lan Isen, 
“a review o 
aioe 


1 
ha 


medi 
medal 


is a sudject of the 


sep 
| Ca an gation. Indeed, ail of the re- 
search work done to date by the University of 
| Waterloo’s Mr. Charles has been with the Grif- 


i fin lens. 


Mr. Charles’ examination has involved both 
new and used Griffin lenses. In a recent inter- 
he described his examination of the sur- 
face of a new Griffin lens under a scanning 
electron’ microscope that magnified the lens 
4,880 times. A detailed photograpa of 
nification, Mr. Cha?’ 
that's criss-crossed by scratches. (Some people 
believe these scratches are produced by Grif- 
fin’s method of grinding its lenses.) 


Mr. Charles’ next step, he says, was to ex- 
amine a Griffin lens that had been worn for 
several months. The used lens, he says, was 
obtained from an optometrist whose patient 
had developed eye infammation after wearing 
the lens. 


According to Mr. Charles, an electron mi- 
croscope photograph of the ised tens, magni- 
fied 4,400 times, shows wide fissures and dep 
craters on the lens surface. Furthermore, he 
says, the lens surface was contaminated with 
bacteria—despite the fact that tne lens had 
been treated with hydrogen peroxide. Mr. 
Charles says he has identified the bacteria as 
'pseudomonas aeruginosa. 


Mr. Charles says he then cut away surface 


i The new lenses, made of a type of water-ab- layers of the used Criffin lens and magnitie ed | 


the lens’ interior 4,444 times. Once more a pic- | 
the resulting pho- 


nas aeruginosa (2 common bac-!} 


tais mag: | 
says, shows a surtace 
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An Average Life ‘of Six Months | 
Although Mr. Charles says he can’t explain , 
| why there were bag scratches on the new lens{ 
but fissures on the older one, Queen’s Universi- | 
ty’s Dr. Morgan says he has noticed that the; 
fragility of the Griffin lens appears to increase 
with age. G n lenses worn by seven of his 
patients last year had an average life of six 
month cane Morgan says; ai six months, 
gan to tear as they were put into 


riffi 


fer 


th 


Th 


vari 
3s-Wwi ithout conc 


2 
Ss usive rae hang 
nog: Laboratories 7 ee that its | 
s be immersed in hydro en peroxide then 
ed in a mixture of aan solution and so- 
um bicarbonate, and f 
rline solution. 


siariieed by heati 


aS 


(The B misc 


g in saline solution. While 


€atin 


Griffin claims its lens can also be boiled, the 
company nevertheless says it’s Cub‘ous about} 
the sie: r cof this method.) 


, howe ever, two uther sterilizing so- | 
re omme2 ded im Canada by Griftin for 

its lens es. One is called Hexaphen and is made 
by Barnes-Hind Pharmaceuticals Inc., Sunny- 
vale, Caiif. Another is called Flexo! and is 
made by Burton-Parsons & Co., Washington, 
D.C. (Burton-Parsons, together with the On-}; 
tario Health Department, is. financing Mr. 
Charles’ study.) Both solutions are available in 
Canada, but neither has been approved by the’ 
FDA for sale in the U.S : | 


Flexol and He xaphen, Mr. Charles says, 
“will work ee a certain extent, but 2 person’s 
personal hygiene is very important.” He adds, | 
however that : hydrogen peroxide is ‘‘not an ad- | 
equate sterilizer.’’ The Griftin lens, he says, 
_can ‘‘concentrate chemicals in solution’’ inside 
| the lens; therefore, he says he fears the hydro- 
| gen peroxide could ke released by the lens onto 
the eye and possibly cause cornea burns. 


A Doctor Is Disillusioned 

Mr. Charles may have his doubts,. but Dr. 
Morgan's views are more adamant. ‘I've be- 
come disillusioned with all of the Griffin steri- 
lizing techniques,’’ Dr. Morgan says. His dis- 
says, stems partly from the 


ec 


7 


he 


illusionment, h 
result of a research program with five pa- 


tients, all with healthy eyes, who were early! 


this year fitted with Griffin lenses as a substi: - 
jtute for glasses. All have had erilization 
| problems. : 


Cnt met pps L- 


ate 
Vee 


Dr. Morgan says his patients have been 


nig‘tes and have brought their lenses to him for! 
examination every two or three weeks. On 
many of these visits, Dr. Morgan says, pseudo- 


themselves, but also in the lens cases and even 
in some bottles of sterilizing solution. (Pseudo- 
nas have not been discovered in the hydro- 
m peroxide bottles, however; and in the case 
of Fiexol, Dr. Morgan says his patients used a 
solution that has since been replaced by one 
that is claimed by the manufacturer to have 
greater bacteria-killing properties.) 

Could the patients have been careless in 
handling their lenses, or could they simply 
have. forgotten to sterilize them? Dr. Morgan 
says no. ‘‘They’re all intelligent people,’”’ he 
says. “‘We know. they. were ae what they 
were told.’ x 


: =f 
but it’s the best of the three,”’ he says. Further-| 
more, Dr. Morgan says he hasn’t fitted any' 
new soft lenses since last August. “I’m not 
happy fitting these lenses on otherwise eis 
eyes,’’ he says. 

The use of soft contact lenses in the treat-) 
ment of diseased eyes is also embroiled in con- 
troversy. Although many individuals are wear- 
ing the lenses for their supposed healing prop- 
erties, the Canadian government doesn’t allow 
manufacturers to promote their soit lenses asa 
treatment for eye diseases. (Indeed, this is the 
only restriction placed on the sale of the lenses 
in Canada.) The FDD’s Dr. Bishop, however, 
says despite the promotional restriction many, 
doctors are prescribing the lenses ‘‘at their} 
own risk”’ for the treatment of diseased eyes. 

ccording to Dr. Bishop, the FDD is partic-; 

ly concerned over the health-use issuel 

ce, he says, all reports to the directorate of; 

eye infections among soft lens wearers have i 

volved people who had eye eee prior to 

luse of the lens. It isn’t known, however, | 

whether these subsequent | eta were) 

, caused by contaminated lenses. : | 
‘*This Risk Is Tolerable’ 

Dr. Morgan, whose data are being used in! 
the FDD investigation, explains that it’s much 
easier for a bacterium to attack a diseased eve, 
than a healthy one. The healthy eye, he says, is 
protected by a tough layer of tissue (the epi- 
thelium) that has tremendous resistance to 
bacteria; it the epithelium is broken; as in a 


diseased, eye, bacteria are able to attack ‘the 
undertying stroma, or supporting Pememerk of 
the cornea. r 

The health-use issue has. es aes much 
discussed in the U.S., where Bausch & Lomb 
isn’t allowed te promote its soft lenses for heal- 
|ing purposes.. The company is permitted to sell 


‘its lenses solely as a calienisseeneen for glasses 


for healthy. eyes. 


As in Canada, however, many javsie in the 
U.S. are wearing soft lenses, on an experimen- 
tal basis, for the treatment of diseased eyes. 

;Eor example, Dr. Claes Dohlman, associate 
professor of ophthalmology at Harvard Maedi- 
cal School, has been. working for the past two 
years on a research program fitting people 
a have diseased eyes with the Bausch & 


hb lens. ‘‘The benefits of the lens must be 
sured against the dangers,’’ Dr. Dohlman 


a says.,"’T feel this risk is tolerable.’’ 


Dr. Dohlman has thus far treated 180 cases. 
In half of these cases, he says, the soft lens has 
helped“to cure the disease. But in eight cases 
the lens has led to further complications. Three 
of these, patients, Dr. Dohlman says, developed 
serious eye infections and suffered ‘“‘permanent 


* x. 


monas have been found—not only on the lenses |} 


Dr. Morgan’s patients now are ae only | 
hydrogen peroxide. “It’s a useless technique, 4 


ys 


eye damage” as ‘a result of which they now 
usirg all three recommended sterilization tech- | 


nave reduced vision. 

According to Dr. Dohlman, the ‘risk’ mI 
using the soft lens arises from the fact that in 
order to treat eye diseases the lens often must | 
\ be kept in the eye for several months at a time. 
This length of time, he says, may result in bac- 
teria becoming trapped befween the lens and 
the cornea and remaining immune fiom the 
therapeutic effects of tear flow. 


Despite the current promotional restrictions 
affecting the marketing of the Bausch & Lomb 
lens in the U.S., Griffin Laboratories last week 
announced it had resubmitted an application to 
\the FDA seeking approval to market its soft 
lens, called the ‘‘Griffin Bandage Lens,” for 
“its therapeutic use in certain pathological eye 
| conditions.’’ A previous therapeutic-use appli- 
cation by Griffin was withdrawn by the com- 
pany in mid-October following an FDA request 
for additional information. 


Speaking of the Canadian inquiry,~ Allen 
‘Isen, Griffin’s president, says ‘‘you could say 
that Griffin suggested to the FDD that an in- 
. vestigation would be a good idea.”” He says the 
company is concerned about smal! manufac- 
turers of the lenses ‘‘not used to exercising | 
controls."’ 

He is critical of Dr. Morgan at Queen's Uni-! 
i versity, “because he has never contacted any | 
| (Griffin) investigator in the U.S.” He is als SO | 
critical of Mr. Charles at Waterloo Univ-rsity | 
because ‘‘I question his motives.” He skys; 
“What he has found is not new. Lenses ee 


crack. Bacteria can get into cracks. But so 
long as the patient uses peroxide, nothing can | 
happen."’ 

Of Mr. Charles’ photographs, he says, ‘‘He 
did not identify whether it (the bacteria) was 
viable. It may or may not have been pseudo- 
monas.”’ 

At Bausch & Lomb, Daniel Schuman, chair- 


man, says he welcomes the FDD investigation. 
He also blamed contamination r rts on len- 
ses made by small companies, vhich he de- 


seribes as ‘“‘imitators."’ He says, “‘If the prod- 
uct isn’t made properly or the material isn't of 
the proper kind there could be problems.”’ 

He stresses that Bausch & Lomb doesn’t 
thave @ research program in Canada for the 
_ therapeutic use of its so tontacts in diseased 
reyes, rae 4d | 
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oe Soft Contact Lenses ee 
@ Have Serious Problems, 
Two Researchers Say 

: ED cemeivists Ave Told of Various! 


; Alleged Shortcomings; Makers 
“Deny Products Are Defective 


A WALL STREET JOURNAL Nerves Roundup 

The view through the much-publicized soft 
= contact lenses has been a gloomy one for man- 
ufacturers and optometrists attending a confer- 
ence on the lenses in New Orleans this week. 
#ihey heard reports irom researchers of lenses 
wm talling apart, lenses contaminated with bac- 
teria and of lenses developing myster:.us red 
spots that can’t be removed. 


“The problems seem to be mounting so fast |! 
me I wish to hetl I had never heard of the lenses,”’ | 
one disgruntled optometrist told a reporter. H 
The majority of the reports of problems in- 
volved lenses made by Bausch & Lomb Inc., 
the only company allowed by fhe Food and 
Drug Administration to sell its soft lenses in| 
the UY nd lenses made by the Griffin Labo- | 
Ay rato ubsidiary of Frigitronics Inc., which } 
has applied to the FDA for marketing clear- 
ance. : : 
When asked about the asserted shortcom- 
{ngs and problems of the leuses, Bausch & 
Lomb vehemently denied that they are any- 
thing like what the investigators say. 
Soft-contact lenses are made of hydrophilic, 
or water-attracting, plastic, which enables the, 
Jens to conform to the irregular surface of the 
me eye's cornea, maxing them more comfortable 
Fand more difficult to dislodge than rigid-con- 
tact lenses. 1, : : 
| The conference, held by the American Opto- 
metric Association, produced what is thought 
to be the first report of bacterial contamination 
of the soft lenses made by Bausch & Lomb. 
Alpha Charles, a microbiologist at Canada’s 
University of Waterloo in Ontario, said he had 
found live bacteria on a Bausch & Lomo lens 
after it had been put. through the sterilizing 
process recommended by the company. 
Previous reports of bacterial contarsinatios 
Mof soft lenses have involved lenses made by 
ether concerns. Recently, Mr. Charles reported 


Athat he had found bacteria on and inside the 
Griffin lens after it had been sterilized. 


mm - He said his latest findings came from a 

Bausch & Lomb soft lens that was sent to him 
by an optometrist after it had been worn by a 
Wempatient. The lens; he said, had been sterilized 
iby th commended Bausch & Lomb methcd 
of bo n saline solution inside a special con- 
tainer? said he took a small section of the 
ens and magnified it 5,250 times on a scanning 
electron microscope. Tae resulting photograph, 
: She told the optometrists shows live ‘un. enti- 
chy fied bacteria’’ on the surface of the lens. 

a 


Mr. Charles’ said, he has “‘severe misgiv- 


y 


weeks, i 


| year,’ he sid. The life of the Bausch & Lomb} 


Hy : a 


"He also took”another section of ~. same Mr. Isen said Neal Bailey has been a co-in- 
Jens and magnified it 600 times, proaucing a V¢Stigator of the Griffin lens since ‘mid or late 
photograph showing a crack “running along December.’* His charges that the lenses broke 
the edge of the lens.’” He said he believes it’s frequently were based on ‘‘only a few weeks of 
“fairly obvious that surface cracks and flaws Work’, Mr. Isen said. Griffin's own tests show 
are developing’” on soft contacts. These, he there is “‘very little '’ breakage among paiients 
said, are capable of trapping nutrients, such as : 
protein from tears, in which bacteria can grow. Mr. Isen said that handling and cleaning proce- 

Another scientist, who had participated in dures for the Griffin lenses are quite different 
the clinical study of the new lens for Bausch & from those used with the Bausch & Lomb isn. 
Lomb, said it can become coated with a deposit ne 


that can make it unusable in a matter of, The Griffin executive asserted that’ ~ SBai-} 


; ley is serving as a co-investigator for the Grif- 


The researcher is Neal Bailey, assistant fin lens under the supervision of an opthalmolo- 


professor of physiological optics at Ohio State |! ® 

University’s College of Optometry. He was an| !@"Ses for 18 months. ee 
investigator for the Bausch & Lomb lens until “Mr. Bailey isn’t in a position to make the 
last year and currently is a clinical. investiga- charges he did,’’ Mr. Isen said. ‘‘His supervi-f 
tor for the Griffin lens. He said the coating of{ Sor’s work has shown quite a low rate of a 
the Bausch & Lomb lens is its ‘‘most severe | Struction for the lenses—a rate less than the 
preblem."’ The coating appears to consist of {rate of lost lenses among hard-contact lens| 
protein, accumulated from tears, from the fin-|users,’’ he added. He declined to identify Mr. 
gers and from the atmosphere, he said. Bailey's supervisor. )<— | 


The coating, he said, isn’t soluble in water : ne 

and so becomes ‘“‘cooked on” the lens during 
Sterilization. Mr. Bailey said the deposit 
“‘makes the lens uncomfortable to wear and ob- 
scures vision.” 
. He said he also has seen “brick-red spots’ 
develop on about six Bausch & Lomb lenses, 
which penetrated the surface and couldn't be 
removed without destroying the lens. Mr. Bai- 
ley said he was unable to explain their nature: 
because the lenses were returned to Bausch & 
Lomb ‘'but the company hasn't given me a re- 
port.” 

Mr. Bailey also was critical of the Griffin 


ist at Ohio State who has been studying the 
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le: s because, he said, it isn’t durable. Wearers » 44079 f CuipelD oY ; 
of the lens might have to buy ‘‘two, and possi- JAN 1 & 1972 (B200N3] : 


bly three pairs of replacement lenses in a 


lens, he said, ‘‘approaches a year.” 

Mr. Bailey said that since he became a Grif- 
fin investigator ir November, two of the five 
patients he has fitted with the lens ‘‘have expe- 
rienced breakages.’’ One lens, he said. broke 
aiter abcut thre: days of wear. “It jst pulled 
apart while the patient was cleaning i: he 
said. 

Daniel G. Schuman, chairman of Bausch & 
Lomb, said in Rochester, N.Y., that the report 
of Mr. Charles of bacterial contamination of 
the company’s soft lens ‘‘is simply contrary te 
the vast amount of accumulatec data based on 
tests conducted both by Bausch & Lomb and by, 
outside independent laboratories.”’ 


’ Mz. Schumaa said the tests ‘‘had firmly es- 
tablished’’ that sterilizing the lenses in water 


properly trained to handle the lenses, he said. & ‘ 


ngs’” about :the Bausch & Lomh aterlizing | 


heated to boiling, as recommended by the com- 
pany, “will destroy any growing microorgan-| 
ism, including bacteria.”’ é 

He said sny lens leaving the company’s fac-| 
toyr is sterile and suggested the possibility that! 
the contaminating bacteria found by Mr.| 
“hnarles could have been introduced while the | 
lens was being prepared for the electron mizro- 
scope. ow 

As to Mr. Bailey's statement about a coat- 
{ng on the soft lens, Mr. Schuman said !‘we 
don't believe that the ‘coating’ is a problem at 
all.” And ‘‘based on experience to date,’’ he 
said, the lite expectancy of a Bausch & Lomb 
soft lens is ‘‘at least comparable” to hard-con- 
tact lenses. , : eos : 

Allan Isen, president of Griffin Laborato- 
ries, said charges that the Griffin sott lenses 
aren’t durable were made on the hasis of ‘‘vir- 
tually ne clinical work.’’ : 
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Jnion Corp. Asks FDA| 
For Clearanceto Test | 
Soft Lens on People 

Firm Asserts Approval Is Needed 
To Begin Canadian Marketing, 
‘But That's Disputed by Agency 


_ By @ Sant STREST JocaxaL Stef Reporter 
VERONA, P2.—Union Corp. s2id that after 
fm several delays it finally has appiied to the Food 
a) and Drug Administration for permission to test 
its new soft,contact lens on people. 
: The company said that once it receives 
|FDA approval, it plans to begin ‘‘limited Cana- 
dian marketing’® of the lens. The company said 
isuch approval is necessary before the lens ma- 
‘terial can be exported to Canada. 
In fact, Union said, it had planned to mar- 
‘ket the lens in Canada before Jan. 1, but aban- 
‘doned these plans because of a delay in filing 
ithe testing application with the FDA. 
However, the FDA disputed Union's reading 
of FDA regulations. Union eould have been 
| selling the lenses in Canada all along, a spokes- 
iman said. The FDA application “hasn’t any 
bearing whatsoever on marketing of the lens in 
Caneda,’’ he said. 
Union, after checking with its lawyers, said 
it waa sticking to its interpretation of EDA reg- 
ulations. “We hate to argue with the FDA,” 


eccrine 


= & 
said a company spokesman, “but we believe 
that this approvel is necessary before we can 
export the lenses.’” i scl 

The lenses are made of a water-absorbing 
plastic. They follow the eye’s curvature and re 
mair soft and supple by absorbing moisture 
from the eye. The only company thus far to re- 
ceive FDA approval to market the lenses in the 
U.S. ig Bausch & Lomb Inc. Another company, 
Griffin Laboratories inc., @ Frigitronics Inc. 
subsidiary, has asked the FDA for marketing 
approval. - 

‘ If granted, Union's application, officially 
called an investigative new drug application, 
or IND, will permit patients to wear Union len- 
ses during Clinical testing. The company then 
would use this data in its request te the FDA 
for marketing approval. By law, the FDA must 
act on an IND request within 30 days. 

Union originally said it planned to submit 
the IND last summer. But, the company said, 
it ran into problems with an outside laboratory 
| that was testing the lenses on rabbits.: | 
FDA is treating the new lenses as 

rugs. But the Canadian government has al- 
‘lowed them to be sold without simular controls 
pee they are used to replace eyegiasses. The 
Canadians haven't permitted their sale for the 


jtreatment of eye disease. Union said its appli- 
{ ‘ 
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By Davin BRAND 

| Du Pont {s jumping into one of the hottest 
flelds that Wall Strect has seen tn years—sott 
contact lenses. : 
' The &. chemical company has devel- 
' oped a soft lens that is Relics ed to he a siznill- 
i cant advance in sozt-lers technolegy. And 
| doctors and ontometrists who have seen it say 
it could make present soft contacts obsolete. 
Ironically, the Du Pont development, which 
may take several years to reach the martet, 
comes at a time when soft-lens cnrapanies, 
bidding tor a place in the lucrative market, 
are coming under increasing pressure froma 
more vigilant Food and Drug Administration. 
The asency, observers say, '3 alarmed at re- 
ports of bacterial contarnination of the lenses 
that have been publicized in recent months. 


A market 


tert 
tS: 


To investors this means that FD 


and the ex- 


pected bic earnings, may be a !ot urther off 

| Streat imagines—pernans several 
Du Pont’s lens on the horizon, 

some analvsts say, profits for some lens man- 


ufacturers may never materialize. 


In recent weeks, FDA observers say, the 
agency's: activity has been particularly in- 
tense. Azency insnectors, they sav. have been 
interrozating independent researchers. TES 


gating 
have oren 
searencrs 
been inspecting mant t 
in recent weeks, the FDA has discussed 
an advisory panel of doctors and optome 
ways to tighten manufacturing controls 
lenses. ‘ 

Want does this mean to the companies 
volved? 


fo 
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FDA marketing approval for t 
soon will bezin to feel the pressure 
new FDA zaal, eve-care prof 


confidently predicting. Tne agency, ; 

ulate, socn will ask Bausch & Lomb to su 

} new data on the safety of its lenses. 

| The Bausch & Lomb !ens was given mar- 
keting approval last year. Since then, the 
FDA has issued a set of new and tougher 
guidelines for the testing of the lenses on hu- 
mans. It's believed the FDA will ask Bausch 
& Lomb for new testing data that would com- 
ply with the new guidelines. 

There’s even speculation that the FDA will 
go even further and impose some type of con- 
trol on the sale of the Bausch & Lomb lens so 

. the agency could exert greater supervision of 
the product. Such an action could severely 
limit sales of the lenscs. 

Both the FDA and Bausch & Lomb, it's 
known, are coming under increasing pressure 
from doctors who are dissatisfied with the 
new lenses. Several have castigated the com- 
pany for what they call lack of quality con- 
trol. One is Dr. Perry Rosenthal, a Boston 
ophthalmologist who is director of the con- 
tact-Jens clinic at Massachusetts Eye and Ear 
Infirmary. te says that he’s receiving 
Bausch & Lomb lenses that are improperly 
shaped, resulting in ‘*comfort and visicn prob- 
lems.” 

Dr. Rosenthal, who was a clinical investt- 
gator for the Bausch & Lomb lens, says the 
company “had admitted to me that they have 


=| oa 


Heard on the Street '/ST. 


a quality control problem.” He adds: “T thin 
it will be some time before they resolve it. 


PY 
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Bausch Lomb mny have tacitly con- 
ceeded the prodl in a questionnaire that has 
been sent to eve doctors around the country in 
the past few days. The av -stionnaire asks 
Goctors to report any problewis with the lens, 
including possible contamination. 

Griffin Laboratories Inc., a subsidiary of 
Frigitronics Inc., should get FDA marketing 
approval for soft lens before the summer, 
industry sources close to the FD.\ believe. 
But it's expected that this approval will place 
sharp limits on its sales. 

This is because Griffin has applied to sell 
its lens only as a bandage for diseased eyes. 
Normally, approval on this basis wouldn't 
prevent doctors from also prescribing the lens 
for correction of eyesi which is the highly 
lucrative market currently monopolized by 
Bausch & mob. 

But, s ces, the FDA is torn be- 
tween a desire to approve a lens tat is ex- 
tremely effective in the treatment of certain 
and a concern about revorts of 
tamination of the lens. The solu- 
aved, will be for the FDA ‘0 per: 
mit Grifiin to market the lens for us? as a 
bandage tut not made in optical form, thus 
any hope that doctors and opto- 
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Jenses that 
“would ce minimal.” 

Doctors believe it’s goinz to take Griffin a 
good three years to get its lenses approved b 
the FDA for correction of eves 


y v 


the FDA has 


It's noted by doctors that 
tting ‘‘a great Geal of pressure’ on 
Griffin's clinical investigators. Trey are ques- 


testing, doctors 


A iswectors) Te- 
ting Grittin’s 
also have con- 
o have reverted 
finding bacteria on an side the Griftin lens. 
Union Corp., another contender for soft- 
lens prozits, is expected to get FDA approval 


factery in 


tits lenses on humans. 


soon to tes 
But here again, observers believe, there's 


little cause for optimism. One well-informed 
source says the FDA's requirements for ex- 
haustive testing and the amount of azency 
red tape involved could mean that it will take 
Union about three years to get marketing ap- 
proval. 

Du Port, meanwhile, is avoiding any possl- 
bility of adverse publicity by simply declining 
to talk about its new lens. ‘We just don't 
want to get involved in the type of publicity 
that has surrounded other lenses."’ says Paul | 
White of the Massachusetts College of Opto. 
metry, who is helping Du Pont with the lens 
testing. 

Mr. White stresses that it could oe several 
years before the Du Pont lens gets onto the 
market. He won't comment on reports that 
the lens is made of Teflon. 

Nor will he discuss reports that the lens 
can be permeated by oxygen. Like all living 
tissue, eye tissue needs oxysen. Researchers 
have been critical of many of the soft lenses 
that are being developed because, it's 
thought, oxygen can’t pasa through them. 
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. By Te WAL STREET JOURNAL Staff Reporter 

WILMINGTON, Del.—Du Pont Go. disclosed| 12-63 WALL STREET 

e first details. of a soft contact lens it has JOURNAL 

pen developing secretly. The company said it (SOUTH FEST EDITIO} N) 

ight have the new lens on the market — DLY. 121,¢09 

to three years. 

This would indicate the’ “company ‘might’ be 

apning soon to ask the Food and Drug Ad-/— CLIPPED SY 
inistration for permission to test the lens on/F FEB 24 1972 (Barone } 
nans. Sources close to the FDA say it takes, 

b to three years from the granting of such ap-! 12-65 WALL STREET 

roval to tinal FDA approval to market a soft OU: auat 

ke a ee ns : a a0 pM E | aly H 
A Du Pont scientist stressed in an interview oe oes TON) \ 
nat the lens is unlike most other soft lenses in 

at it doesn’t absorb moisture. One soft lens, | 


Manufactured by Bausch & Lomb Inc., and the} CLIPPED BY } | 
uly soft lens to date to win FDA marketing FEB 2 4 1972 | 

pproval, is made ©! a hydrophilic polymer, a2.) acai 

‘pe of plastic that stays soft and supple in the| 

Me by absorbing moisture from the surface of | 

C PCs 

The-Du “Pont. scientist ‘said the: coeans! ‘ 


w lens; is: inherently supple and doesn’t re- 
uire moisture to remain soft. He said the lens) 


mt “@: Teflon, as had been suspected by 


hdust ervers. He also said, ‘'Teflon has a) ® 
mpecifiic mical makeup. Change one mole- 
uie and you can no longer can it Teflon.” 


The scientist said the new lens is made of a 
ery complex polymer and is an outgrowth of 
ne of the company’s research programs. He 
Kid the materia! beara no relation to that used 
2 the Bausch & Lomb lens.. 

The scientist also said Du Pont : gacneniy 
youldn’t make the lens itself, but would supply 
e material to-an outside manufacturer. It’s 
nought, “however, that the company has pro- 
uced -Ienses-made of the new material Paul 
jhite:ot: the‘Massachusetts. shade of Optome-: 


eer 
ee 


“Doctors"and industry sources ‘who are fami.’ 
mar withthe Du Pont lens have described it as: 
being. of: a unusual character that could make. 
urrent. soft: contact lenses obsolete. They say 
126 because the Du Pont Ions doesn’t absorb 
should ‘be’ simple to sterilize and 

’tirim into: problems of bacterial con- 
mination that have been reported in connec- 
ion with some other soft lenses. Ee 


The Du Pont scientists also confirmed re- 
borts that: the Du Pont lens allows oxygen to 
low through the material..It has been noted by 
ome researchers than when other soft lenses 
re worn;.oxygen cam only reach the eye with 
he teary flow underneath the lens. Industry 
ources say a lens that enables the free flow of 


an te the material would be a shire 


ant ti logical advance. 


m™ Du t has been keeping its new hate a 

opsecret project. As recently as only a few 
Rays ago, the company denied that it was even 
vorking on such a lens. 
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That was the upshot of 
queries yesterday followin: 
the publicution of a 
that du Pan? iv scored 
significant adv 
lens technoiagy,” 
some doctors 
make present ‘pes “obso- 
lete.” 

The news ¢.¢ off a rash of 
selling in the small and fh 
ly volatile group of sto 
that have a stake in the 
lens business. 
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Wlcnac 
20,609 shires. The first pr ice 
marked the low of the day. 
From there it strageled on to 
close a! W4, down I}4 
for the drv. cn total trades 
of 85.900 <\ares. The de- 
velopment of the soft lens 
was a key factor in Bausch 
& Lomb's rise from a low 
of 4633 in 1971 to a recent 
high of 19424. 
° 
In. over-the-counter trading, 


s Notional Patent Development, 
H mich licenses Bausch & 
y Joinb’s product, dropped 1? 
od points «> 157, At one point, 
| the bic price was quoted as 
RP Tow iia 88, 

es ate, Elx:vhere in the group, 
: se | Union Corporation fell 133 
og #e | te 148% on tummover of 113.- 
| 600 “nares on the Big Board. 
r Frigturonics, which has a 
lirnited version of e soft lens 
ews | up for approval by the Foou 
aww } and Drug Administration, 
| dropped 3 points to 35 tn 

i , -the-counter trading, 
ian Du Pont, niganwhile, mo- 
fa seyed up to a hizh of 1614 
il and closed at 1597%, up Sa, 
on eg medest turnover of 
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18.029 shares, The smallness 
of the move apparently re- 
Necied investor sentiments 


the contact len 
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jis prniect, wa 
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oxygen-per 
absorbs very lit 
said. Reports from cther 
company sources described 
the lens material as a2 “com. 
plex polymer” that ix pliahito, 
They aise indicated thatco 
mercial! introduction of the 
lens might he turce yours off. 

The.“softness” of a lens 
one of the factors that is 
supposed to make it more 
comfortable to a wearer. But 
it also can involve the ab- 
sorption of eve fluids, which 
can raise the problem of 
contamination. That prodlem 
is one reason for a division 
of oginion among eye special- 
ists about the efficacy of the 
new type of Ins, It alsa has 
led to difficulties in getting 
F.D.A, approval for the new 
lenses. 

One Wail Street source 
commented yesterday: ” 
out of five pict 
have talked to ab 
lens say it's very 
and they wont i it to 
work with it A hare lens 
thit is not o% porous and bes 
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Hard Questions Raised — 
a aA Aw TT é PAID OQITIIaF: as fF3 qi | 
ard (/uesiions | aised 
By Sott Lens | Sguabble 
: ~ “Apparently Dow Jones has chosen to 
Sorry, but it's not mares whether Du- regard any lens that has any pliability 
t may have the makings of a soft as “soft.” However, soft lenses intro- | 
tic contact lens or a hard plastic duced so far are water-absorbing and 
ns. supple as a flower petal when Wet. ios F 
However, these things are clear: DuPont material is not weter-absorbing * 
wm People don’t agree on what ‘hard’ and not supple. A 
fr and “soft” mean; the Bausca & & Lomb Soft lenses can be worn by persons D 
f=" chores that soared over 180 om the basis . who find conventional hard contact len- 
of the soft lens ar2 not or firm footing; . ses too uncomfortable. i 
7 the Wail Street Journal and the Dow- . The reason tor concern about oxygen: - 
Jones News Service don't like to admit a permeability is that some researchers » 
mistake. , doubt that the B&L Soflens allows the " 
f Yesterday the Dow-Jones wire and | eye to receive the necssary oxygen. | ae 
newspaper reported flatly that DuPont | B&L says the eye receives oxygen ; 
was “jumping into” tbe soft lens field | through the water. | 
with a product that ‘could make present ,- The B&L Soflens went on the market | 
soft contacts obsolete.” - | last year. A DuPont scientist said yester- 
B&L shares couldn’t be opened for . cy. the DuPont lens might be fully cam- | 
trading on the New York- Stock sn _ mercial within three years, but he appar-| 
change until around noon—and then | ently was thinking in terms of DuPont's | 
keg at 171, down 147% from Tuesday's | own testing procedures rather than the 
CloSse.:,)| ; 
By this time DuPont spokesmen were p income sell cbiiaingp is casual 
giving out a statement that DuPont was Let eee ance. mi 
x3 ee “ail hee field Ba was | DuPont has not asked the FDA ‘fc ° 
“eyaluating a class of plastics for possi- | ns 
a enan the mianitasture of bard, oxd- premission to test the lens on humans. 
gen-permeable contact lenses. However, | Not only B&L but other stocks in the te 
further testing will be required before © soft lens field were jolted by the Dow : 
any decision is made about supplying Jones story. Nationa! Patent Develop- | 
these materials for contact lens manu- , ment, whiz licenses B&L's lens, | Hs 


Tae Dow wire waited until the end of | counter market: Uni 
NYSE trading session, with B&L st | 1455 and icin eee 4 . . 
2, then said DuPont ‘‘confirmed it is | DuPont was up slightly ‘ 
developing a new type of soft contact | : 
lens.” | Another part of the Dow Jones story — | im > 
“It’s hard!” retorted a DuPont spokes- | that B&L was having quality contro! 
man. “It is our belief by all the criteria | problems — also was denied by a G&L | 
we know about that this is a material | official. He said questionnaires sent re. 
that would make a hard lers ... ‘The | cently to doctors were “‘routine.”—JOHN 
material we are working on can be char- |. RUMSEY as see | 
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SOFLENS” 
SALES POLICY 


PAIS CVURLIAAIOS 29 ORTLESN 1IRAYy 

Lis CAUMAINGO G@ AC vO POLICY 
yjaned } ax, channgas ae any time 

‘ penea 1 KonaNges ateny time, 
r any SO af similar prica. There 
ti bey a 7e 1s 


made withi 
Unopened lens vials may be returned for full credit if 


‘he return is made after four months but not later 


wiadd TWO YBals i Gate ot pi Goese. 
SVP S 
ISO Al mS 
eet,ce pac! ] Ss 
{ over a oe &. ALL or Ire 
department a 
Practitioner's Package A - Tus minimum down payment 


is $500. 00 or 10% of the total purchase price, which- 
ever is more (when larger quantities of lenses are 
ordered). (1) The balance may be paid in 5 equa! 
monthly installments, or (2) the payments may be 
extended over a 12 month period, in equal monthly 
installments, with a finance charge of $144.00. 


Practitioner's Package B- $200 down payment (no 
down pay ment if prac titioner alrea dy owns Package A 
or C). Balance to be paid in equal paymenis at 30, 60, 
and 99 days with no finance charge 


Practitioner's Package C - $350 down payment (1) Bal- 


ance to be “paid in equal payments 


at 30, 60, and 90° 


03805 


days with no finance charge, or (2) the payments may 
be extended over a six month period, in equal monthly 
installments, with a finance charge of $40.00. 


Practitioner's Package D - $350 down payment (1) Bal- 
ance to be paid in equal payments at 30, 60, and 90 
days with no finance charge, or (2) the payments may 
be extended over a nine month period, in equal monthly 


installments, with a finance charge of $90.00. 


Practitioner's Pachage yy 


age | $200 down payment with 
the balance to be paid in equal payments at 30, 69, 
and 90 days. ‘Available after June 1, 1972). 

ALL INITIAL ORDERS ARE SUBJECT TO APPROVAL 
IN ROCHESTER 


PACKAGE RETURN POLI 


Practitioner's Package A - lf for any reason a prac- 
wish > um his SOFLENS Practiticner’s 

y do so at any time during the first 

ZS _days following delivery by contacting the Bausch 
& Lomb SOFLENS District Manager. He will then be 
eee full credit for all unopened materials and a 


to 


Waste nn ie os 
rackags, fie i 


$U,5 C:@Gil Gi Sit Cpehea 


Practitioner's Package § 


Giwisivw 


minimum service charge of $200.00 will apply. 


SHIPMENT OF ORDERS 


All contact lenses and accessory items will be 
shipped prepaid. Lenses will be shipped by first 
class mail. 


PRICE SCHEDULE 

SOFLENS Contact Lenses (polymacon) and general 
SOFLENS supplies can only be purchased by an ac- 
count who has previously purchased a complete 
SOFLENS Practitioner's Package. This requirement 
assures that lenses wili always be placed only where 
proper ascepticizing equipment is available. 
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@ SOFLENS. PRICE List 


CATALOG PRACTITIONER PACKAGES 


Minus Lens 
Plus Lenticular Lens 
TOTAL PRICE — LENS 


tm or OF 


ms to AO 


Ly ' 
BA ac o 
20-Lens Rack 
ha; t-Parkl 
Mini-Rack 


Saline Sotr 


—-—~ mM © W 


ACCESSORIES — 
Care Kit 


Aseptor - Patient Unit 

Holder - Aseptor - 

Car-ying Case (6/pk) 1 
Patient Instruction Booklet (20/pk 0 1 

Salt Tablets (12/pk, ] 
Saueeze Bottles (12/pk) Bk 1 
TOTAL PRICE — PATIENT ACCESS. 174.10 iq 


1 
1 
1 
1 
1 


4.10 


TOTAL MANDATORY ITEMS (Excluding © ) 2,558.85 » 73.85 


& *Optiona! 


**Optiona! if practitioner has suitabie Emm projector 
“**Optiona! if practitioner has suitable means of asept'crz.ag 


Package © will not be available for shipment until alter June 1, 197 2; 
e] is 
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Bausch & Lomb Letter | 


To Doctors Concedes 
|Problems on Soft Lens 


| 


Buy Beno rdction Is Reinoved| 
By Broker Firm, Smith Barney; | 
Stock Falls $17.50 on Big Boar 


sees 


By a Wau StReeET JouRNAL Staff Reporter 
NEW YORIK—Bausch & Lomb Inc. has sent, 
a letter to doctors and optometrists throughout ; 
the U.S. indicating that it has had prohbiems in 
maintaining the sterility of its soft contact len- 
2s. 
It was also learned that one of Wall Street’s 
_ leading research-oriented brokerage concerns, 
i i $mith, Barney & Co., removed its buy recom: | 
‘mendation on the volatile issue. Smith Barney | 
removed the recommendation in an internal | 
wi. 2 to its offices late Tuesday afternoon aiter 
the market close in New York but before the 
rlose of the Pacific Coast Exchange. It is un-} 
derstood Smith Barney did some selling on the; , 
cific exchange. The stock closed there Tues-| 5 
6. right at $158, off $10.59 on the day. 

The impact of the wire on the New York 
market yesterday was immediate. Bausch & 
Lomb didn’t open on the Big Board until early 
afternoon, when it began trading at $158, also |} 
off $10.30 from Tuesday’s closing. The stock 
einzed vesterday at $151, off $17.50, on volume 


‘ 


Smith Barney’s wire 
sign of Wall Street disenchantment with one of | $2 
the most glamorous issues of recent years. The 
main reason for the fervor with which Wal! 


was the first major} 


contact lenses, waich are made of a plastic | 
that stays soft and supple on the eye by ahsorb- | 
ing moisture. The company is the only concern | 
so far to receive Food and Drug Administra- 
tion approval to market the lenses in the U.S. 
Smith Barney, which has heen recommend- 
| ‘eg the stock for some time, y+% as one of its 
reasons for withdrawing its »s.0ommendation 
“recurrent negative publicity which questions 
the safety and efficacy of soft contact lenses.” 
In recent months there have been reports from | 
researchers of soft contacts, made by Bausch 
& Lomb and by cther companies, being con- 
taminated by bacteria. 

The Bausch & Lomb letter to seautitisnars | 
was believed to be the first indication by the 
company itself that it was having problems in} 
i keeping the lens tree of contamination. 
| Leaky Vials Disclosed \ 

The letter says that in a.‘‘routine examina- 


| 
| 
{ 
| 


ped from the factory it was found that 


says that these- faulty vials had allowed the 
entry of. air ‘possibly compromising the steril- 
ity of thre contents.” 

As. a result, the company disclosed yester- 


| and optometrists to re 
after checking for fault 
pany Offers to send disin a free pair of k ses 
for their trouble. 


maintain the practitioners’ 


| thera to a lot of t 


' lass vial sealed with a rubber stopper. To As 
vent the rubber from sticking to the glass th 
company had inserted 


ef 129,200 shares. H ports of contamination f 


; OY 
‘ 
treet has embraced Bausch & Lomb is its soft || impose restrictive regulatory controls’ and | 


| terrent to sales,’”’ it may indicate a slowed rate | 


' yesterday morning to Smith Barney clients. 


i 
' 
t 
H 
| 


day, it held up shipments while its entire inven- 
tory was resterilized. The company said pro- 


Mt A hd bh hel me ne bas cont 


'“there’s an awful lot of work on the lens still to 


‘ ; Serted in an interview tha 
eakage has occurred in some.” The company |) 
| Bausch & Lomb lens, which has to be taken out | 
‘and sterilized daily, 
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the company also asks cctors | 


ritae their lens stocks | 
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In its letter, 
— 


y vials. And the com- 


‘This offer was made because we wanted to 
g- vdwill, pow 
Allen, a Bausch & Lomb vice president, said. 
“We are just trying tc be friendly while puttin 
rouble.’ 

The Beusch & Lomb istuses are sent from 
the factory in a sterile saline solution inside a 


Pd 
=) 


a 


Teflon washer. The 
company said it had found the washer ‘‘occa- 
sionally prevented a good seal of the vial.” 
Mr. Allen said the company hac te go 
rough its lens inventory removing the wash- 
ers. Practitioners were asked to do the same. 


The company said this was done ‘‘with FDA, 
| approval.” : ‘| 
| Stresses Factory Role | 

Mr. Allen stressed tha “potential for 


ae 
/contaminaticn’’ was discover a a the Bausch j 


1 & Lomb» factory. He neo there weren’t any re- 


om practidoners. t 
Smith Barney, in its internal wire on! 
ales to both consumers and practioners.” Iti 

| Bausch & Lomb, also cited “uncertainties” | 


er the ‘‘periodic concern that the FDA may } i 


“‘the possibility of competition.’ 

The wire also said that ‘there is some evi- | 
dence which suggests that the negative public- | 
ity about soft contact lenses may hay> hurt: 
sales to boh consumers and practitioners.” It | 
said that to the extent that this has 2een ‘‘a de- | 


of acceptance ‘‘than implied in our forecasts.’’ 
The wire was followed by a conference call 
In a related development, it was learned 
that Cooper Laborztories Inc. is acquiring a] 
one-third interest in a new concern that has | 
world-wide rights to 2 soft lens material devel- | 
oped by a London optometrist, John DeCarl 
}| Cooper makes prescription | 
and other health and dental products. 
The interest is in Global Vision Inc., a con- 
cern that has been testing the new lena on|| 


{about 100 people in England for the past year. 1 
n’? of the glass vials in which the lenses are j| 


George L. Lindemann, Global’s president, | 
{ the new lens doesn’t | | 


} 


have to !\: removed from the eye, unlike the 


He said the company plans to apply vvithin 
two months to the FDA for appreval to test the | 
lens on humans in the U.S, But, he said, ! 
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Bausch & Lomb Again 


Up again, down ~ again, | 
Bausch & Lomh again. | 
{ 

i 

} 


The optical company’s stock, , 
which has been riding high 
on prospects for its soft con- ; 
tact lens, took another one of } 
its periodic dives yesterday, ; 
tumbling 1714 to 151 oni 
120,300 shares. Earlier this | 
year, the stock sold as high 
as 19434; its low fast year 
was 46%. 

The stock’s plunge yester- 
day apparently was precipi- | 


tated by a report that Smith, | 


bull on Bausch & Lomb, had 
withdrawn its buy recommen- 
dation on the stock. 

In a wire to its offices, 
Smith, Barney attributed its | 
action to recurring rézative | 
publicity about the lens, con- | 
cern that the Food and Drug’! 
Administration (waich has — 
approved the Bausch & Lomb 
lens) might impose additional — 


| 


} 

| 

Barney & Co., a long-time | 
1 


of competition in the lens 
field (« nt disclosed last 
week that it is working on 
a version of the new type of 
. lens). H 
The wire added that the 
recent price of Bausch & 
Lomb stock “probably ade-| 
quately discounts 1972 earn-| 
ings at about 25 times the! 
midpoint of our $5 to $7 per- 
Share estimate range for this! 
year” and that further gains; 
would depend on results in|} 
, 1973. 
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3 By JOHN J. ABELE 


425 


on 
” For 1971, Bausch & Lomb 
reported earnings of $2.53 a 
share, before a nenrecurting 
gain of 17 eents, compared | 
with $1.71 a year earlier. 

Despite the furor in the: 
market yesterday, Faulkner, ' 
Dawkins & Sullivan, another: 
leading institutional house, | 
is still optimistic about pros- 
pects for Bausch & Lomb. } 

“We remain positive on the, 
stock,’ Robert P. Colin, ai 
partner of the firm, said yes-} 
terday, “although we are; 
certainly aware of the clouds; 
that surround it.” : 

Mr. Colin said Faulkner,! 
De: ykins was maintaining its. 
estimate that Bausch &| 
Lomb vill earn $6 a share 
this year. The big question, | 
he added, seems to be what 
kind of price-eamings mul-| 
tiple should be placed or the! 
stock. 

“There aren't any’ new; 
problems that have come up} 
in terms of acceptability, 
ize of the market or F.D.A. 
"he declared. “Ac- 
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ance of the product is, 
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lens don’t seem to have} 
asis in fact.” | 
. Colin conceded that| 
re is “a great deal of; 
risk” in the stock because of| 
the controversy about the| 
lens. “Wall Street investors} 


in high-multiple stocks P he| 
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like clouds around them,” he 
said. — 
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MEMORANDUM 


Ri Gy. Elite 

-S. I. Greenberg ; Nl J 
3, R, Jundt : ay 
Pig Ge ioiee ry 


Wadman 


BAUSCH & LOMB, INC. f a 


Alan Woods reported this morning that he has learned that 
Senator McIntyre of the Senate Monopoly Subcommittee of the 
} P 


’ Select Committee on Small Businesses has asked the staff to Si 
study the question whether or net the subcommittee should hold a 
hearings on the FDA's granting a clearance to Bausch & Lomb on ae! 
the soft lens, thereby giving Bausch & Lomb a monopoly position E- 


and (possibly) hurting a number of small businesses in the 
process, It should be emphasized that no decision has been 
made at this point in time, and it's entirely possible that 
we will hear nothing further on this matter. The purpose of 
this memo is solely to alert you to the possibility. 
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Alan also mentioned that a "national" magazine--otherwise 
unidentified--has just completed an extensive interview with the 
Counsel of the subcommittee. Alan mentioned this as a possible 
way of this matter coming to the public's attention. 
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By DAN DORFMAN. ~*~" 
Just about any digging analyst worth his 
h some juicy 
th corporate 


So 
salt ig tound to walk away wit 
tidbit after a lengthy interview 1% 


management. 


But the key question, con 
people, is: Just what is or 
nation? And further, what t! 
don’ts, as far as a brokerage firm is con- 
cerned, about acting on information: that 
hasn’t been disseminated to the general pub- 
He? nar 

The whole subject of inside information 
once again has been boldly thn th 
Wall Street igt 


wing cisclosure t 
Commission is 


ing Bausch & 


at all ave 


To 
\violation o 2 10-b-5 rule (pertain: 
side information) under the 


an74 9° 


change Act of 1934. 

He further notes 

would be liable for se 

Should an analys 

public information, 

dential, the SEC offic 
’ 


after disclosure, how they int 
other matter.’ * 
But some anz 3 ue that the SEC in- 


terpretation may be 
discharging their full responsibilit 

As one analyst puts “Who am 
for—the brokerage concern which pays me, 


ricting them from 


3 or the investing public at 
large? If I I get, 


what 


vhat ompany?, 


on the Street .>: 


No analyst, at least one who is alive, is going | 
tu talk to a company without getting at least 
some ‘inside information.’ ” 

Says one top partner of a research-ori- 
ented, brokerage concern: ‘You're talking 
about a gray area when you talk about inside 
inform tion. There aren't any clear set of | 
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ules that cover every phase of information. 
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ings or merger information that hasn't been 
released. But what tappens on the golf course 
than-expected earnings? Is this inside infor- 
mation?” 
Continues the Wal 
meetings are co 
ment and one anal 


fictal: “As far 
veen manage- 
iow if there is 
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the com- 


regard to lisclos 
pany should foliow up with 
interview. Put here again, this is a difficult 
area to interpret. What m 
an analyst mig} 
Public." 
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st a doctor 
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argues that 
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ol 
provement 
vironment, 


sch & Lomb, a tcader 
, has just introduced the versatile 
¢, which has worldwide applications in mapping, 
in planning, resource management, pollution mon- 
ng, ‘geology, forestry, crop management and many 
rapplications where remote sensing is used, 
sing this compact device, technicians can 
casily (ransfer or compare information from aerial 
ography to produce new Hips oF update exist 
The ZS ean also be used fo compare new deril 
Rographs with older ones to detect and record any 
yes revealed on the new film. 
pdating city planning maps, mos 
pottution, measuring forest disease damage 


Bed by infrared photography, ¢ 


cral deposits are a few of 


offers man in his efforts 


t and well-being. 
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January 3, 1972 


I understand ¢t c 
been installed, and I trust that you have 


hat your SOFLENS Practitioner's Package has now 
Z goo 


oy 
J 
< 
ws 
tas | 
$ 
oq 
o 


We hope to have our aphakic lenses available early tnis year. 
I #m asking our Marketing Manager, Mr. John Willians, to be sgura 
that these lenses are made available to you at tha earliest 


‘ possibla date. 


I? I can be of assistance to you in any way, in the course of 
your fitting of oux SOFLENS Contact Lenses, please do not hesitate 
fo let m2 know. 
Sincerely, 
Technical Director 
SOFLENS Division 
. a 
WFCocnbds/crp ff 
Copies to: RF. Craytor + 
J. Willians 
R. Brown 
+ i eat it 
2 . - a 
° me ——— 
alll 
- - — 


Gbes peer 


Whereupon, 
RONALD LABGI, 

called as a witness, having been first duly sworn by 

the Notary Public, was exemined and testified as follows: 
EXAMINAT ION 

BY MR, MARTIN: 

Q Would you state your full name for the 

record, please? 

Ronald Labow,. 

Mr. Labow, where do you reside? 

My office address? 

Residential address, 

Judges Hollow Road, Weston, Connecticut. 

Is there a number for the address? 


No, 


A 
Q 
A 
Q 
A 
Q 
A 
Q 


Residential phone number, if there is one, 


226-5152. 

Are you employed? 

76s. 

Who are you employed by? 

I'm general partner in two funds, two pri- 
vate funds. 


What funds are vou a peneral partner of? 
- - 


ork un _.& ao 
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I @m also the investment adviser to Ver- 


meer Fund, N.V. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
Styx? 
A 
sir, 
Q 
A 


Do you have a business address? 
Yes. 
What is it, please? 


230 Park Avenue, New York City, New York. 


What room number? 


3440, 
What is your business telephone number? 
531-9870. 


When did you become associated with Charon 
Charon Styx Associates started May of 1971, 


What is Charon Styx Associates? 


It's a limited partnership that invests 


principally in securities, 


Q 


Is it a registered institution with the 


Securities and Exchange Commission? 


A 


> O Ff © 


No, 

Is it a hedge fund? 
No, 

What is it? 


It is a limited partnership investing prin- 


cipally in securities, 


WY EAE 
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Q Had you, on March the 15th, 1972, at the time 


you indicated to Mr, Furman that you would take cleanup 


a a - ras Ae 


on the block, decided how you would, if at a11, solve 
your substitution margin problem? 

A No, I had not. 

Q I see, , 

Did you consider how much stock each entity, 
| namely, Cerberus, Vermeer and Charon Styx, owned on March 
| 15th of Bausch & Lomb, what it had in its portfolios? 
| A I kmew how much they had, 
Q Do you recall how mich? 

@ ; A Roughly 100,000 shares, all three accounts 
combined, a 
Q What was your next conversation after Mr. 
| Furman, the one you had with Mr, Furman, in which you 


| indicated, in words or substance, you would take the clean- 


up position? 
! A I believe I spoke with Mr. Manuchin, a4 part- 
| ner at Goldman, Sachs, who indicated to me he was having 
a great deal of difficulty finding buyers. for the stock. 

He eventually indicated to me that he wasn't 
able to do it. 
@® : Q Well, was that more than one conversation? 


Are you giving me two or three? 


} UA Well, it was more than one conversation, 
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Q Well, did you get back to Mr, Furman and 


tell him that there were problems relating to this trade? 
A I believe I did. 
Well, do you recall if you did? 


Q 
A No, I don't. 
Q 


Did you have occasion to speak with Mr. 
Furman on March the 16th, 1972? 


A Yes, 


Q When for the first time? 


A Between nine and ten o'clock on the morning 


of March 16th. 


I called hin. 
By direct wire? 
Yes, 


I see, 


2 > So 


Do you have a trading room in your organiza- 


tion? 


| 
} 
: 
| es Q Did he call you or did you call hin? 


A Yo. 


S Q Do you have 4 group of phones? Is that the 
idea? 

A Yes, 

Q i see, 


Dogs anyone clse sit at your desk for the 


a 
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ae phones or are you the only oon who ¢acs? 

A There are duplicates on all of the desks 
throughout the office, so the girls can pick up the phones 
as well as myself if it is necessary. 

Q What are the direct wires vou have? 

A : Are you dustin io to name all of the direct 


wires I have? 


Q How many do you have? 
A 15 or 20; 
Q What did Mr, Furman say to you and what 


did you say to Mr. Furman? 
& A I called Mr, Furman and told him that I had 
7 read on the Dow Jones broad tape an article that had 
printed at 4:11 on the preceding day, Wednesday, March 
15th, 
The article was released by Warner, Lambert 
& Company out of Morris Plains, New Jersey, I told him 
about the article, 
Q What did you say? 
Ws 6 I said that -- I asked him what he thought 
of the article, because I told him that frankly I was very, 
; very upset about the article, 
& u : Q Prior to this conversation with Mr. Furman, 
| did you have a conversation with Mr. Furman in which he 


indicated to you the fact that his buying interest increased 
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50 
from approximately 50,000 to 75 ,000? 
A Did you say prior to what: I just told you 
about? 
Yes, 
No, 


This was your first conversation that day? 


oe 


The first thing I said to Mr, Furman was, 
“Did you see the article on the broad tape?” 

Q Did you have any conversation with anyone 
on March 16th, 1972 relating to Bausch & Lomb prior to your 


Furman conversation? 


A Yes, 
Q Whom did you have a conversation with? 
A I believe I had a conversation with Derek 


Hoitsma at Faullmer, Dawkins & Sullivan, 


Q At what time was that? 
A I'm not positive which call was first, 
Q Well, what did Mr. Hoitsma say to you and 


what did you say to Mr, Hoitsma? 


A Mr. Hoitsma was not too concerned about the 
article, 
a5 Q What did you say to him and what did he say 
to you? 
A I said that I was very concerned about the 


article, He said, "Well, they haven't received approva] 


the FDA and the transacrion isn't consummated and we've 


heard these rumors a dozen times in the past." 


Q Did he say anything else? 
| A Well -- ) 
Q Did you discuss earnings? 
| A No, 
: Q Did you discuss sales of Bausch & Lemb? 
| A We are now talking about -- 
! Q Just the -- 
A -- the first conversation? 


That's exactly right, 

No, . 

Why did you call Mr, Hoitsma? 
Why? 


Yes, 


D> 2B > 2 


A Because an analyst from Faulkner, Dawkins 
was scheduled to visit Bausch & Lomb that day and because 
Faullmer, Dawkins & Sullivan had been following Bausch & 
Lomb and recommending it for a considerable period of time. 
i Q How did you know that an analyst was scheduled 
to visit Bausch & Lome from Faulkner, Dawkins & Sullivan? 


& Sullivan told me a week earlier that Dave McCallum was 


going up to Bausch & Lomb, I guess on a Thursday, on 


t 

t 

H 

| Ne A Because I knew -- because Faulkner, Dawkins 
| Thursday, 


52 
Q And who told you at Faulkner, Dawkins & 

Sullivan? 

| A Derek Hoitsma, . 

: Q Did you call him or did he call you in that 

conversation? 
A I don't recall. | 
Q What else did he say in that conversation 


24 relating to an appointment by Mr. McCallum with the manage- 


ia} | 
i ment at Bausch & Lomb? 


A That many other analysts were -- Mr, Schuman 
had just returned from some holiday and many other analysts | 


were scheduled to see Mr, Schuman that week. | 


Mr. McCallum was scheduled to see him on 


Thursday morning. 
o. Did he indicate who else was scheduled to 


see Mr, Schuman? 


I'm not sure, 


A 
18 |i | 
f Q Well, do you recall if he did? 
9° 
: A I think he probably did. | 
20 | | 
Q Well, do you recall anyone he indicated? | 
+] | 
] A No, I don't. | | 
oa i | 
; Q Let's get back now to your first conversa- | 


tion with Mr, Furman on March 16th, 1972. | 
‘eg | 


A Right. 
f Q Did you have any discussion at all with 


ee 


Mr. Furman in that first conversation relating to the buy 


side of the transaction -- of the block that he had called 


you on a day before? 


A 


Q 


No, 


Did he indicate to you, in words or substance, 


in that conversation the fact that his purchaser had in- 


creased the amount of stock that he wanted -- that he 


wanted to purchase from 50 to 75,000 shares? 


A 


Q 
A 
Q 
A 


Q 


No. 

Are you absolutely sure of that? 
The very first conversation? 
That's exactly right. 

I'm pretty sure. 


Did you tell Mr. Furman in this first conver- 


gation that you were no longer interested? 


A 


No. . 

Did you tell him that you were still interested? 
No, : 
How did you leave it, if at all? 


I left it that I was very upset about this 


article and I wanted to speak with some people, 


Q 


Well, what did you say, if anything, with 


regard to taking up the cleanup position? 


‘A 


Q 


Nothing. 


How did you leave it? As it was -- 


It wasn't discussed, 


I see, It didn’t come up at all? 


> DBD PF 


I only discussed the article. 

Q Did he say to you, “well, are you still 
interested to take up on the cleanup’? 

A In the very first conversation? 
Yes, 
I doubt it. 
Do you recall if he did? 


I don't recall. 


a ? & } £ 


Okay. 


What was your next conversation after the 


s Hoitsma conversation and the Furman conversation? 
A I believe that Dick Rosen -- that Richard 
Rosenthal, a partner of Salomon Bros., called me and 
told me that they had a block of Bausch & Lomb for sale, 


| 

t 

| He asked me if I was a buyer. 
| ! 

| 


: Q What did you say to him? 
se A To which I responded no, I was not a buyer. 
Q When did he call you? 
A Sometime between 9:30 and ten o'clock. 
= Q And that was the third call of the day, was 


. it not, on Bausch & Lomb? 


A That was the third call that I've indicated, 


There may have been intermitt?nt -- there may have been 
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calls -- other calls. | | | 
2 | Q Do you recall any other calls? | 
ia A Are you asking me to give you the exact | | 
; sequence of calls? | 
; Q Yes. 1 | 
fl A I -- I can't give you the exact sequence : | 
of calls, I can give you other calls. | 
a ; Q Well, can you recallany calls -- | | 
. A Yes. | | 
sl Q ~-- intermittent between your Furman conver- 
=| sation, your Hoitsma conversation and now the Rosenthal : 
5 conversation? | | 
7 A Yes, : | 
- Q Who? | | 
a) A. Leonard Wilson of Burnham & Company. | | 
- | I called him and asked him about -- had he | 
_ read the announcement by Warner Lambert. 
a | Q °. So your next conversation after the Hoitsma 
| and Furman conversation was with Mr, Wilson; is that cor- 
: rect? ;, | 
21 | 

\ A That is my best recollection with the pravi- 


so that I am not positive about the sequence of the calls. 
! All of these calls -- | 


Q As best you can recall, was that your next 


conv?2rsation? 


A Yes, 


Q What did you say to Mr, Wilson and what did 


he say to you? 
n A I told Mr, Wilson about the article and ex- 


pressed concern. 


a ya He agreed with me. _ 


: oe Q What did he say to you? 


| 
a A He said that he agreed that I should be 
very concerned about Warner Lamber: going into the soft 


lens business with Frigitronics. 


| 
: Q Did Mr, Wilson say anything else? 
| 12 | ss 
: Q Did Mr, Wilson tell you whether or not he 
és had been to the company? 
: A I'm sorry, whether or not he -- 
vt Q. Had been to the company. 
| A He had been to the company, but I don’t 
mp know if he had been there recently. 
ot Q On your phone call with him of March the 
| ol L6th, 1972, did Mr, Wilson indicate to you, in words or 
: substance, whether or not he had visited the company dur- 
i \ ing the week of March the 13th? 
7 | A No, 
24 
mn Q Did you ask him if he had mntacted the 


management of Bausch & Lomb during that week? 


a 


to 


20 


A No. | 
Q Did you ask him if he had spoken to Schuman : 


from the time he got back from vacation? 


A No. 

Q Do you recall anything else of the conversa- | 

tion? | | 
A Yee. | 

Q What? | 

A We discussed the -- why we thought this | 

| 


announcement was so significant. 
Q What did you discuss? 
A Well, my concern was that assuming the 1973 | 
approval were obtained by Warner Lambert to market the soft 


lens, that Bausch & Lomb would have difficulty in showing 


| 


earnings gains in 1973. 
The reason for this being that assuming 4 


million pairs of soft lenses could be sold in 1973, if 


Warner Lambert were marketing them against Bausch & Lomb, 


perhaps Bausch & Lomb would only get half the market 
rather than 100 per cent of the market that I had up to 
that point been assuming that they would get. 

That is what concerned me, That's what eens 
cerned him, too. 


Q Did he indicate that to you? 


A Yes, he was very concerned. 


Q How did he express his concern? 


eas 


A He said -- well, he said that there will 
be -- assuming they get approval, there will be no way 
to ascertain whether Bausch & Lomb will have up earnings 


in 1973. 
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Q Did you have any other conversation with 


Mr, Wilson? 


A No. 


a 


Q What was your next conversation? 
1) 

A I can't tell you my next conversation. 
13 

Q Okay. 


Do you recall who you spoke with next? 


I can't tell you my next conversation, 


All right. 


What conversation can you tell me about on 


| that day? 
ca | 
i A I -- | 
18 | | 
C Well, let me ask you this: 


Did you get a call from Mr, Hoitsua subse- 


quent to your first one? 


| A Subsequent to wy first cali? 
See 
} Q Yes, 
233 
A I am not sure, 
2 
Q You don't recall if Mr, Hoitsma called you 


am Maenh the 1hth at ahowst 11 o'clock? 
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59 
Yes, 


Now, whom did you speak with between 10 and 


I spoke with Mr, Furman. 

Okay. 

Did you call him or did he call you? 

A We have direct lines, I'm not sure. I 
buzzed him or he buzzed me. 

Q You just pick up the phone? 

A Yes, 

Q What did you say to Mr, Furman and what did 
he say to you? 

A He asked me -- he told me that his buyer was 
going to buy 75,000 shares rather than 25 or 50 -- I'm 
not sure which -- and was I interested, 

I indicated to him that I had been called 
by Salomon Brea, and that they had the block -- from the 
preceding day -- and that -- and that he said he was 
authorized to make a 134 bid for 75,000 shares. I said 
that I would seli him my 75,000 shares, 

Q This was between 10 and 11? 
How about between a quarter of 10 and 11? 


Between a quarter to 10 and 117 


A 
Q 
A Yes. 
Q 


Did you have a call from Mr. Hoitsma between 


eae a . 


60 
the time of your Furman call and the time that you indi- 
cated to Mr. Furman that you would be willing to sell 


your securities? 


A No, 
Q Absolutely sure of that? 
A Positively. 


Between the time I indicated to Mr, Furman 
that I would sell the Bausch & Lomb and what time ére we 
talking about now? 

Give me when -- 

Let me do it over again. 

A All right. 

Did you speak with Mr, Hoitsma of Faulkner, 
Dawkins & Sullivan at any tine prior to the time that you 
indicated to Mr, Furman the fact that you wanted to sell 


your shares other than the one conversation you already 


indicated? 
A No, no. 
Q You didn't speak with hin? 
A Ro. 
Q How do you know that? 
A Because the time that elapsed between the 


time I said I'd sell 75,000 shares and the time that Mr. 


Furman called me back was perhaps one or twc winutes, 


Q I see, Well, how about prior to the time of 


your second conversation with Mr. Furman? 
(A I may have spoken to Hr. Hoitsma again and 
he may have -- yes, I may have spoken to him again. 

Q Do you recall speaking to Mr, Hoitsma in 
which he indicated to you, in words or substance, the fact 
that McCallum had just called, had been to the company, 
the fact that earnings would be 60 to 70 cents for the first 
quarter? 

A Yes. 

Q What time was that phone conversation? 

A . Between 11 and 11:30. 


Q Was that after you had indicated to Mr. 
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Furman you wanted to se1i? 

A Yes, 

Q How about was that after the transaction 
actually took place? 

A Yes, 

Q I see, 

I want you to concentrate now on your con- 

yersation with if, vurman én waich you inc 
that you would sell the securities held by the taree cn- 
tities to which you are associated with. 


A All right. 


Q Tell me as best you recall, what you said 


to him and what he said to you? 


A r said that I wuld sell him the 75,000 


shares at 134. He said something like that he would have 
to go back to his buyer and tell him that it was @ different 
seller. | 
| I said no, let's do it right away, what's 

the difference who ge's buying from. 

And then he said he had to, So he went 
pack to the fellow. He called me back within 2 minute 
or two. 

He said that they’ 11 pay 133 for 75,000 
shares. 1 said fine, you bought then. : 

What was the reason for your sale? 

The Warner Lambert announcement . 

Could I elaborate on that? 

Sure. 

A There had been rumors in the past about 
Frigitronics securing approval of the market of soft 12=3es. 
All of these rumors had emanated from Frigitronics. 

The announcement oF the Dow silo denen 
tape at 4:11 p.m. was released out of Morris Plairs, 
Jersey, by Warner Lambert. 

That was the first time an announces? = ait 
ever come out that had some authenticity to it. 


The fact that it came out of Warner Lies 
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Q Why did it scare you? 


A> Because American Optical, 4 division of 
Warner Lambert, has extremely intelligent management and 
{ would kmock Bausch & Lomb right out of the box if they ever 
got approval to sell soft lenses. 
Q What was your next conversation after the 
E ' one with Mr. Furman in which you indicated that you would 
agree to 133 to sell your securities? 
A We sold it. 
; The next conversation I called the trading 
| room at Newberger, Berman. 
Q What did you say to the trading room? 
A I said to sell the rest of the Bausch & 


Lomb that we owned, That was immediately after I was 
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notified by Sieden & De Ceuvas that the block had crossed 
on the floor, within two minutes or three minutes after. 


lL gave them the order, the block crossed 


| and I gave them a balance to sell, I believe 26,000 shares. 
| This was at 10:32, 10:33 or maybe 10:35. 

| , Q How do you know the time exactly? 

A Because we have time stamps from the bro- 

| kers. 

© _ Q Time stamps as to what? 


When the orders were placed. 
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| Q Who gave you tine stamps? 
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